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CHAPTER | — THE STATE AND THE CONSTITUTION
1. The State

Mauritius shall be a sovereign democratic State which shall be known as
the Republic of Mauritius.
[S. 1 amended by Act 48 of 1991.]
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2. Constitution is supreme law

This Constitution is the supreme law of Mauritius and if any other law is
inconsistent with this Constitution, that other law shall, to the extent of the
inconsistency, be void.

CHAPTER Il - PROTECTION OF FUNDAMENTAL RIGHTS AND
FREEDOMS OF INDIVIDUAL

3. Fundamental rights and freedoms of individual

It is hereby recognised and declared that in Mauritius there have existed
and shall continue to exist without discrimination by reason of race, place of
origin, political opinions, colour, creed or sex, but subject to respect for the
rights and freedoms of others and for the public interest, each and all of the
following human rights and fundamental freedoms—

(a)  the right of the individual to life, liberty, security of the person
and the protection of the law;

(b) freedom of conscience, of expression, of assembly and associa-
tion and freedom to establish schools; and

(c) the right of the individual to protection for the privacy of his
home and other property and from deprivation of property with-
out compensation,

and the provisions of this Chapter shall have effect for the purpose of afford-
ing protection to those rights and freedoms subject to such limitations of
that protection as are contained in those provisions, being limitations designed
to ensure that the enjoyment of those rights and freedoms by any individual
does not prejudice the rights and freedoms of others or the public interest.

4. Protection of right to life

(1) No person shall be deprived of his life intentionally save in execution
of the sentence of a Court in respect of a criminal offence of which he has
been convicted.

(2) A person shall not be regarded as having been deprived of his life in
contravention of this section, if he dies as the result of the use, to such ex-
tent and in such circumstances as are permitted by law, of such force as is
reasonably justifiable —

(a) for the defence of any person from violence or for the defence of
property;

(b) in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;

(c)  for the purpose of suppressing a riot, insurrection or mutiny; or

(d) in order to prevent the commission by that person of a criminal
offence,

or if he dies as the result of a lawful act of war.
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5. Protection of right to personal liberty

(1) No person shall be deprived of his personal liberty save as may be
authorised by law—

(a)

(b)
(c)
(d)
(e)
(f)
(9)

(h)

(i)

()

(k)

in consequence of his unfitness to plead to a criminal charge or
in execution of the sentence or order of a Court, whether in
Mauritius or elsewhere, in respect of a criminal offence of which
he has been convicted;

in execution of the order of a Court punishing him for contempt
of that Court or of another Court;

in execution of the order of a Court made to secure the fulfil-
ment of any obligation imposed on him by law;

for the purpose of bringing him before a Court in execution of
the order of a Court;

upon reasonable suspicion of his having committed, or being
about to commit, a criminal offence;

in the case of a person who has not attained the age of
18 years, for the purpose of his education or welfare;

for the purpose of preventing the spread of an infectious or con-
tagious disease;

in the case of a person who is, or is reasonably suspected to be,
of unsound mind or addicted to drugs or alcohol, for the purpose
of his care or treatment or the protection of the community;

for the purpose of preventing the unlawful entry of that person
into Mauritius, or for the purpose of effecting the expulsion, ex-
tradition or other lawful removal of that person from Mauritius or
the taking of proceedings relating thereto;

upon reasonable suspicion of his being likely to commit breaches
of the peace; or

in execution of the order of the Commissioner of Police, upon
reasonable suspicion of his having engaged in, or being about to
engage in, activities likely to cause a serious threat to public
safety or public order.

(2) Any person who is arrested or detained shall be informed as soon as
reasonably practicable, in a language that he understands, of the reasons for
his arrest or detention.

(3) Any person who is arrested or detained—

(a)

(b)

(c)

for the purpose of bringing him before a Court in execution of
the order of a Court;

upon reasonable suspicion of his having committed, or being
about to commit a criminal offence; or

upon reasonable suspicion of his being likely to commit breaches
of the peace,
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and who is not released, shall be afforded reasonable facilities to consult a
legal representative of his own choice and shall be brought without undue
delay before a Court; and if any person arrested or detained as mentioned in
paragraph (b) is not tried within a reasonable time, then, without prejudice to
any further proceedings that may be brought against him, he shall be re-
leased either unconditionally or upon reasonable conditions, including, in par-
ticular, such conditions as are reasonably necessary to ensure that he ap-
pears at a later date for trial or for proceedings preliminary to trial; and if any
person arrested or detained as mentioned in paragraph (c) is not brought be-
fore a Court within a reasonable time in order that the Court may decide
whether to order him to give security for his good behaviour, then, without
prejudice to any further proceedings that may be brought against him, he
shall be released unconditionally.

(3A) (a) Notwithstanding subsection (3), where a person is arrested or
detained for an offence related to terrorism or a drug offence, he shall not, in
relation to such offences related to terrorism or drug offences as may be
prescribed by an Act of Parliament, be admitted to bail until the final deter-
mination of the proceedings brought against him, where—

(i) he has already been convicted of an offence related to terrorism
or a drug offence; or

(ii) he is arrested or detained for an offence related to terrorism or a
drug offence during the period that he has been released on bail
after he has been charged with having committed an offence re-
lated to terrorism or a drug offence.

(b) A Bill for an Act of Parliament to prescribe the offences related
to terrorism or drug offences under paragraph (a) or to amend or repeal such
an Act shall not be passed by the Assembly unless it is supported at the final
voting in the Assembly by the votes of not less than three quarters of all the
members of the Assembly.

[EDITORIAL NOTE: The Judicial Committee of the Privy Council has, in State v
Khoyratty (2006) MR 210, declared section 5 (3A) of the Constitution void.]

(4) Where a person is detained in pursuance of any such provision of law
as is referred to in subsection (1) (k)—

(a) he shall, as soon as is reasonably practicable and, in any case not
more than 7 days after the commencement of his detention, be
furnished with a statement in writing in a language that he under-
stands specifying in detail the grounds upon which he is detained;

(b) not more than 7 days after the commencement of his detention,
a notification shall be published in the Gazette stating that he
has been detained and giving particulars of the provision of law
under which his detention is authorised;

(c) not more than 14 days after the commencement of his detention
and thereafter during his detention at intervals of not more than
30 days, his case shall be reviewed by an independent and im-
partial tribunal consisting of a Chairperson and 2 other members
appointed by the Judicial and Legal Service Commission, the
Chairperson being appointed from among persons who are enti-
tled to practise as a barrister or as an attorney in Mauritius;
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(d)  he shall be afforded reasonable facilities to consult a legal repre-
sentative of his own choice who shall be permitted to make rep-
resentations to the tribunal appointed for the review of his case;

(e) at the hearing of his case by the tribunal, he shall be permitted
to appear in person or by a legal representative of his own
choice and, unless the tribunal otherwise directs, the hearing
shall be held in public;

(f) at the conclusion of any review by a tribunal in pursuance of this
subsection in any case, the tribunal shall announce its decision
in public, stating whether or not there is, in its opinion, sufficient
cause for the detention, and if, in its opinion, there is not suffi-
cient cause, the detained person shall forthwith be released and
if during the period of 6 months from his release he is again de-
tained the tribunal established for the review of his case shall
not decide that, in its opinion, there is sufficient cause for the
further detention unless it is satisfied that new and reasonable
grounds for the detention exist.

(5) Any person who is unlawfully arrested or detained by any other per-
son shall be entitled to compensation from that other person.

(6) In the exercise of any functions conferred upon him for the purposes
of subsection (1) (k), the Commissioner of Police shall not be subject to the
direction or control of any other person or authority.

(7) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of subsection (3) to the ex-
tent that the law in question authorises a police officer not below the rank of
Superintendent of Police to direct that any person arrested upon reasonable
suspicion of having committed any offence related to terrorism or any drug
dealing offence be detained in police custody for a period not exceeding
36 hours from his arrest without having access to any person other than a
police officer not below the rank of Inspector or a Government Medical Officer.

(8) A Bill for an Act of Parliament to amend or to repeal the provisions of
any law with regard to the keeping of a custody record and video recording in
respect of the detention of any person for a drug offence shall not be passed
by the Assembly unless it is supported at the final voting in the Assembly by
the votes of not less than three quarters of all the members of the Assembly.

[S. 5 amended by Act 26 of 1994; Act 40 of 2000; s. 2 of Act 4 of 2002.]

6. Protection from slavery and forced labour
(1) No person shall be held in slavery or servitude.
(2) No person shall be required to perform forced labour.

(3) For the purposes of this section, the expression “forced labour” does
not include—

(a) any labour required in consequence of the sentence or order of a
Court;
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(b)

(c)

(d)

labour required of any person while he is lawfully detained that,
though not required in consequence of the sentence or order of a
Court, is reasonably necessary in the interests of hygiene or for
the maintenance of the place at which he is detained;

any labour required of a member of a disciplined force in pursu-
ance of his duties as such or, in the case of a person who has
conscientious objections to service as a member of a naval, mili-
tary or air force, any labour that person is required by law to per-
form in place of such service; or

any labour required during a period of public emergency or in the
event of any other emergency or calamity that threatens the life
or well-being of the community, to the extent that the requiring
of such labour is reasonably justifiable, in the circumstances of
any situation arising or existing during that period or as a result
of that other emergency or calamity, for the purpose of dealing
with that situation.

7. Protection from inhuman treatment

(1) No person shall be subjected to torture or to inhuman or degrading
punishment or other such treatment.

(2) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this section to the extent
that the law in question authorises the infliction of any description of pun-
ishment that was lawful in Mauritius on 11 March 1964.

8. Protection from deprivation of property

(1) No property of any description shall be compulsorily taken possession
of, and no interest in or right over property of any description shall be com-
pulsorily acquired, except where—

(a)

(b)

(c)

the taking of possession or acquisition is necessary or expedient
in the interests of defence, public safety, public order, public
morality, public health, town and country planning, the develop-
ment or utilisation of any property in such a manner as to pro-
mote the public benefit or the social and economic well-being of
the people of Mauritius; and

there is reasonable justification for the causing of any hardship

that may result to any person having an interest in or right over

the property; and

provision is made by a law applicable to that taking of posses-

sion or acquisition—

(i) for the payment of adequate compensation; and

(i) securing for any person having an interest in or right over
the property a right of access to the Supreme Court,

whether direct or on appeal from any other authority, for
the determination of his interest or right, the legality of the

[Issue 1]
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taking of possession or acquisition of the property, interest
or right, and the amount of any compensation to which he
is entitled, and for the purpose of obtaining payment of
that compensation.

(2) No person who is entitled to compensation under this section, other
than a resident of Mauritius, shall be prevented from remitting, within a rea-
sonable time after he has received any amount of that compensation, the
whole of that amount (free from any deduction, charge or tax made or levied
in respect of its remission) to any country of his choice outside Mauritius.

(3) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of subsection (2) to the ex-
tent that the law in question authorises—

(a)

(b)

(c)

the attachment, by order of a Court, of any amount of compen-
sation to which a person is entitled in satisfaction of the judg-
ment of a Court or pending the determination of civil proceed-
ings to which he is a party;

the imposition of reasonable restrictions on the manner in which
any amount of compensation is to be remitted; or

the imposition of any deduction, charge or tax that is made or
levied generally in respect of the remission of money from Mauri-
tius and that is not discriminatory within the meaning of sec-
tion 16 (3).

(4) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of subsection (1)—

(a)

to the extent that the law in question makes provision for the
taking of possession or acquisition of property —

(i) in satisfaction of any tax, rate or due;

(ii) by way of penalty for breach of the law or forfeiture in
consequence of a breach of the law or in consequence of
the inability of a drug-trafficker or a person who has en-
riched himself by fraudulent and/or corrupt means to show
that he has acquired the property by lawful means;

(iii) as an incident of a lease, tenancy, mortgage, charge, sale,
pledge or contract;

(iv) in the execution of judgments or orders of Courts;

(v) by reason of its being in a dangerous state or injurious to
the health of human beings, animals, trees or plants;

(vi) in consequence of any law with respect to the limitations
of actions or acquisitive prescription;

(vii) for so long only as may be necessary for the purposes of
any examination, investigation, trial or inquiry or, in the
case of land, the carrying out on it—

(A) of work of soil conservation or the conservation of
other natural resources; or
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(B) of agricultural development or improvement that the
owner or occupier of the land has been required, and
has, without reasonable and lawful excuse, refused or
failed to carry out,

except so far as that provision or, as the case may be, the thing
done under its authority is shown not to be reasonably justifiable
in a democratic society; or

(b)  to the extent that the law in question makes provision for the
taking of possession or acquisition of —

(i) enemy property;

(ii) property of a person who has died or is unable, by reason
of legal incapacity, to administer it himself, for the purpose
of its administration for the benefit of the persons entitled
to the beneficial interest in it;

(iii) property of a person adjudged bankrupt or a body corpo-
rate in liquidation, for the purpose of its administration for
the benefit of the creditors of the bankrupt or body corpo-
rate and, subject thereto, for the benefit of other persons
entitled to the beneficial interest in the property; or

(iv) property subject to a trust, for the purpose of vesting the
property in persons appointed as trustees under the instru-
ment creating the trust or by a Court or, by order of a
Court, for the purpose of giving effect to the trust; or

(c) to the extent that the law in question—

(i) makes provision for the payment of the amount for which
the property is to be compulsorily taken possession of, to-
gether with interest at the legal rate in equal yearly instal-
ments, within a period not exceeding 10 years;

(ii) fixes the amount for which the property is to be compulso-
rily taken possession of or acquired or makes provision for
the determination of that amount in accordance with such
principles as may be prescribed.

(4A) (a) Notwithstanding subsection (1) (c), section 17 or any other pro-
vision of the Constitution, no law relating to the compulsory acquisition or
taking of possession of any property shall be called in question in any Court
if it has been supported at the final voting in the Assembly by the votes of
not less than three quarters of all the members of the Assembly.

(b) No law under paragraph (a) shall be amended or repealed other-
wise than by a Bill which has been supported at the final voting in the As-
sembly by the votes of not less than three quarters of all the members of the
Assembly.

(5) Nothing in this section shall affect the making or operation of any law
so far as it provides for the vesting in the State of the ownership of under-
ground water or unextracted minerals.
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(6) Nothing in this section shall affect the making or operation of any law
for the compulsory taking of possession in the public interest of any prop-
erty, or the compulsory acquisition in the public interest of any property, or
the compulsory acquisition in the public interest of any interest in or right
over property, where that property, interest or right is held by a body corpo-
rate established by law for public purposes, in which no money has been in-
vested other than money provided from public funds.

[S. 8 amended by Act 14 of 1983; Act 33 of 1986; Act 48 of 1991.]

9. Protection for privacy of home and other property

(1) Except with his own consent, no person shall be subjected to the
search of his person or his property or the entry by others on his premises.

(2) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this section to the extent
that the law in question makes provision—

(a) in the interests of defence, public safety, public order, public
morality, public health, town and country planning, the develop-
ment or utilisation of mineral resources or the development or
utilisation of any other property in such a manner as to promote
the public benefit;

(b)  for the purpose of protecting the rights or freedoms of other
persons;

(c) to enable an officer or agent of the Government or a local au-
thority, or a body corporate established by law for a public pur-
pose, to enter on the premises of any person in order to value
those premises for the purpose of any tax, rate or due, or in or-
der to carry out work connected with any property that is law-
fully on those premises and that belongs to the Government, the
local authority or that body corporate, as the case may be; or

(d)  to authorise, for the purpose of enforcing the judgment or order
of a Court in any civil proceedings, the search of any person or
property by order of a Court or the entry upon any premises by
such order,

except so far as that provision or, as the case may be, the thing done under
its authority is shown not to be reasonably justifiable in a democratic
society.

10. Provisions to secure protection of law

(1) Where any person is charged with a criminal offence, then, unless the
charge is withdrawn, the case shall be afforded a fair hearing within a rea-
sonable time by an independent and impartial Court established by law.

(2) Every person who is charged with a criminal offence—

(a)  shall be presumed to be innocent until he is proved or has
pleaded guilty;
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(b) shall be informed as soon as reasonably practicable, in a lan-
guage that he understands and, in detail, of the nature of the
offence;

(c) shall be given adequate time and facilities for the preparation of
his defence;

(d) shall be permitted to defend himself in person or, at his own ex-
pense, by a legal representative of his own choice or, where so
prescribed, by a legal representative provided at the public
expense;

(e)  shall be afforded facilities to examine, in person or by his legal
representative, the witnesses called by the prosecution before
any Court, and to obtain the attendance and carry out the ex-
amination of witnesses to testify on his behalf before that Court
on the same conditions as those applying to witnesses called by
the prosecution; and

(f) shall be permitted to have without payment the assistance of an
interpreter if he cannot understand the language used at the trial
of the offence,

and, except with his own consent, the trial shall not take place in his ab-
sence unless he so conducts himself as to render the continuance of the
proceedings in his presence impracticable and the Court has ordered him to
be removed and the trial to proceed in his absence.

(3) Where a person is tried for any criminal offence, the accused person
or any person authorised by him in that behalf shall, if he so requires and
subject to payment of such reasonable fee as may be specified by or under
any law, be given within a reasonable time after judgment a copy for the use
of the accused person of any record of the proceedings made by or on behalf
of the Court.

(4) No person shall be held to be guilty of a criminal offence on account
of any act or omission that did not, at the time it took place, constitute such
an offence, and no penalty shall be imposed for any criminal offence that is
severer in degree or description than the maximum penalty that might have
been imposed for that offence at the time when it was committed.

(5) No person who shows that he has been tried by a competent Court
for a criminal offence and either convicted or acquitted shall again be tried
for that offence or for any other criminal offence of which he could have
been convicted at the trial of that offence, except upon the order of a supe-
rior Court in the course of appeal or review proceedings relating to the con-
viction or acquittal.

(6) No person shall be tried for a criminal offence if he shows that he has
been granted a pardon, by competent authority, for that offence.

(7) No person who is tried for a criminal offence shall be compelled to
give evidence at the trial.
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(8) Any Court or other authority required or empowered by law to deter-
mine the existence or extent of any civil right or obligation shall be estab-
lished by law and shall be independent and impartial, and where proceedings
for such a determination are instituted by any person before such a Court or
other authority, the case shall be given a fair hearing within a reasonable time.

(9) Except with the agreement of all the parties, all proceedings of every
Court and proceedings for the determination of the existence or extent of
any civil right or obligation before any other authority, including the an-
nouncement of the decision of the Court or other authority, shall be held in
public.

(10) Nothing in subsection (9) shall prevent the Court or other authority
from excluding from the proceedings (except the announcement of the deci-
sion of the Court or other authority) persons other than the parties and their
legal representatives, to such extent as the Court or other authority —

(a) may by law be empowered so to do and may consider necessary
or expedient in circumstances where publicity would prejudice
the interests of justice, or in interlocutory proceedings, or in the
interests of public morality, the welfare of persons under the age
of 18 years or the protection of the privacy of persons con-
cerned in the proceedings; or

(b) may by law be empowered or required to do so in the interests
of defence, public safety or public order.

(11) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of —

(a) subsection (2) (a), to the extent that the law in question imposes
upon any person charged with a criminal offence the burden of
proving particular facts;

(aa) subsection (2) (d), to the extent that the law in question author-
ises a police officer to direct that any person arrested upon rea-
sonable suspicion of having committed any offence related to
terrorism or any drug dealing offence be detained in police cus-
tody for a period not exceeding 36 hours from his arrest without
having access to any person other than a police officer not be-
low the rank of Inspector or a Government Medical Officer;

(b) subsection (2) (e), to the extent that the law in question imposes
conditions that must be satisfied if witnesses called to testify on
behalf of an accused person are to be paid their expenses out of
public funds;

(c) subsection (5), to the extent that the law in question authorises
a Court to try a member of a disciplined force for a criminal of-
fence, notwithstanding any trial and conviction or acquittal of
that member under the disciplinary law of that force, so, how-
ever, that any Court so trying such a member and convicting him
shall, in sentencing him to any punishment, take into account
any punishment awarded him under that disciplinary law.
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Revised Laws of Mauritius

(b)  for the purpose of protecting the reputations, rights and free-
doms of other persons or the private lives of persons concerned
in legal proceedings, preventing the disclosure of information re-
ceived in confidence, maintaining the authority and independ-
ence of the Courts, or regulating the technical administration or
the technical operation of telephony, telegraphy, posts, wireless
broadcasting, television, public exhibitions or public entertain-
ments; or

(c) for the imposition of restrictions upon public officers,

except so far as that provision or, as the case may be, the thing done under
its authority is shown not to be reasonably justifiable in a democratic
society.

13. Protection of freedom of assembly and association

(1) Except with his own consent, no person shall be hindered in the en-
joyment of his freedom of assembly and association, that is to say, his right
to assemble freely and associate with other persons and, in particular, to
form or belong to trade unions or other associations for the protection of his
interests.

(2) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this section to the extent
that the law in question makes provision—

(a) in the interests of defence, public safety, public order, public
morality or public health;

(b)  for the purpose of protecting the rights or freedoms of other per-
sons; or

(c) for the imposition of restrictions upon public officers,

except so far as that provision or, as the case may be, the thing done under its
authority is shown not to be reasonably justifiable in a democratic society.

14. Protection of freedom to establish schools

(1) No religious denomination and no religious, social, ethnic or cultural
association or group shall be prevented from establishing and maintaining
schools at its own expense.

(2) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of subsection (1) to the ex-
tent that the law in question makes provision—

(a) in the interests of defence, public safety, public order, public
morality or public health; or

(b)  for regulating such schools in the interests of persons receiving
instruction in them,

except so far as that provision or, as the case may be, the thing done under
its authority is shown not to be reasonably justifiable in a democratic
society.
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(3) No person shall be prevented from sending to any such school a child
of whom that person is parent or guardian by reason only that the school is
not a school established or maintained by the Government.

(4) In subsection (3), “child” includes a stepchild and a child adopted in a
manner recognised by law, and “parent” shall be construed accordingly.

15. Protection of freedom of movement

(1) No person shall be deprived of his freedom of movement, and for the
purposes of this section, that freedom means the right to move freely
throughout Mauritius, the right to reside in any part of Mauritius, the right to
enter Mauritius, the right to leave Mauritius and immunity from expulsion
from Mauritius.

(2) Any restriction on a person’s freedom of movement that is involved in
his lawful detention shall not be held to be inconsistent with or in contraven-
tion of this section.

(3) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this section to the extent
that the law in question makes provision—

(a) for the imposition of restrictions on the movement or residence
within Mauritius of any person in the interests of defence, public
safety, public order, public morality or public health;

(b)  for the imposition of restrictions on the right of any person to
leave Mauritius in the interests of defence, public safety, public
order, public morality or public health or of securing compliance
with any international obligation of the Government, particulars
of which have been laid before the Assembly;

(c) for the imposition of restrictions, by order of a Court, on the
movement or residence within Mauritius of any person either in
consequence of his having been found guilty of a criminal of-
fence under the law of Mauritius or for the purpose of ensuring
that he appears before a Court at a later date for trial in respect
of such a criminal offence or for proceedings preliminary to trial
or for proceedings relating to his extradition or other lawful re-
moval from Mauritius;

(d)  for the imposition of restrictions on the movement or residence
within Mauritius of any person who is not a citizen of Mauritius
or the exclusion or expulsion from Mauritius of any such person;

(e) for the imposition of restrictions on the acquisition or use by any
person of land or other property in Mauritius;

(f) for the removal of a person from Mauritius to be tried outside
Mauritius for a criminal offence or to undergo imprisonment out-
side Mauritius in execution of the sentence of a Court in respect
of a criminal offence of which he has been convicted; or
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(g)  for the imposition of restrictions on the right of any person to
leave Mauritius in order to secure the fulfiiment of any obliga-
tions imposed upon that person by law,

except so far as that provision or, as the case may be, the thing done under its
authority is shown not to be reasonably justifiable in a democratic society.

(4) Where any person whose freedom of movement has been restricted
in pursuance of subsection (3) (a) or (b) so requests—

(a) he shall, as soon as is reasonably practicable and in any case not
more than 7 days after the making of the request, be furnished
with a statement in writing in a language that he understands,
specifying the grounds for the imposition of the restriction;

(b) not more than 14 days after the making of the request, and
thereafter during the continuance of the restriction at intervals of
not more than 6 months, his case shall be reviewed by an inde-
pendent and impartial tribunal consisting of a Chairperson and 2
other members appointed by the Judicial and Legal Service
Commission, the Chairperson being appointed from among per-
sons who are entitled to practise as a barrister or as an attorney
in Mauritius;

(c) he or a legal representative of his own choice shall be permitted
to make representations to the tribunal appointed for the review
of his case;

(d) on any review by a tribunal in pursuance of this subsection in any
case, the tribunal may make recommendations concerning the
necessity or expediency of continuing the restriction in question to
the authority by which it was ordered and that authority shall act
in accordance with any recommendation for the removal or relaxa-
tion of the restriction:

Provided that a person whose freedom of movement has been restricted
by virtue of a restriction that is applicable to persons generally or to general
classes of persons shall not make a request under this subsection unless he
has first obtained the consent of the Supreme Court.

16. Protection from discrimination

(1) Subject to subsections (4), (5) and (7), no law shall make any provi-
sion that is discriminatory either of itself or in its effect.

(2) Subject to subsections (6), (7) and (8), no person shall be treated in a
discriminatory manner by any person acting in the performance of any public
function conferred by any law or otherwise in the performance of the func-
tions of any public office or any public authority.

(3) In this section, “discriminatory” means affording different treatment
to different persons attributable wholly or mainly to their respective descrip-
tions by race, caste, place of origin, political opinions, colour, creed or sex
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whereby persons of one such description are subjected to disabilities or
restrictions to which persons of another such description are not made sub-
ject or are accorded privileges or advantages that are not accorded to persons
of another such description.

(4) Subsection (1) shall not apply to any law so far as that law makes
provision—
(a) for the appropriation of revenues or other funds of Mauritius;

(aa) for a minimum number of candidates for election to local authori-
ties to be of a particular sex, with a view to ensuring adequate
representation of each sex on a local authority;

(b) with respect to persons who are not citizens of Mauritius; or

(c)  for the application, in the case of persons of any such descrip-
tion as is mentioned in subsection (3) (or of persons connected
with such persons), of the law with respect to adoption, mar-
riage, divorce, burial, devolution of property on death or other
like matters that is the personal law applicable to persons of that
description.

(5) Nothing contained in any law shall be held to be inconsistent with or
in contravention of subsection (1) to the extent that it makes provision with
respect to standards or qualifications (not being standards or qualifications
specifically relating to race, caste, place of origin, political opinions, colour,
creed or sex) to be required of any person who is appointed to any office in
the public service, any office in a disciplined force, any office in the service
of a local authority or any office in a body corporate established directly by
any law for public purposes.

(6) Subsection (2) shall not apply to anything which is expressly or by
necessary implication authorised to be done by any such provision of law as
is referred to in subsection (4) or (5).

(7) Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this section to the extent
that the law in question makes provision whereby persons of any such descrip-
tion as is mentioned in subsection (3) may be subjected to any restriction on
the rights and freedoms guaranteed by sections 9, 11, 12, 13, 14 and 15,
being such a restriction as is authorised by section 9 (2), 11 (5), 12 (2), 13 (2),
14 (2) or 15 (3), as the case may be.

(8) Subsection (2) shall not affect any discretion relating to the institu-
tion, conduct or discontinuance of civil or criminal proceedings in any Court
that is vested in any person by or under this Constitution or any other law.

[S. 16 amended by Act 23 of 1995; s. 2 of Act 35 of 2011 w.e.f. 12 December 2011.]

17. Enforcement of protective provisions

(1) Where any person alleges that any of sections 3 to 16 has been, is
being or is likely to be contravened in relation to him, then, without prejudice
to any other action with respect to the same matter that is lawfully available,
that person may apply to the Supreme Court for redress.
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(2) The Supreme Court shall have original jurisdiction to hear and deter-
mine any application made by any person in pursuance of subsection (1), and
may make such orders, issue such writs and give such directions as it may
consider appropriate for the purpose of enforcing, or securing the enforce-
ment of, any of sections 3 to 16 to the protection of which the person con-
cerned is entitled:

Provided that the Supreme Court shall not exercise its powers under
this subsection if it is satisfied that adequate means of redress for the con-
travention alleged are or have been available to the person concerned under
any other law.

(3) The Supreme Court shall have such powers in addition to those con-
ferred by this section as may be prescribed for the purpose of enabling that
Court to exercise the jurisdiction conferred upon it by this section more
effectively.

(4) The Chief Justice may make rules with respect to the practice and
procedure of the Supreme Court in relation to the jurisdiction and powers
conferred upon it by or under this section (including rules with respect to the
time within which applications to that Court may be made).

17A. Payment of retiring allowances to members

(1) Nothing contained in and nothing done under the authority of a law
shall be held to be inconsistent with or in contravention of any provision of
this Constitution to—

(a) the extent that the law in question makes provision for reducing,
limiting, modifying, or withholding the payment of any retiring al-
lowances to any serving or former member of the National As-
sembly; and

(b)  the extent that the law in question makes provision for its com-
ing into operation with retrospective effect.

(2) References in this section to the law relating to the payment of retir-
ing allowances include (without prejudice to their generality) references to
the law regulating the circumstances in which such retiring allowances may
be paid or in which the grant of such retiring allowances may be refused, the
law regulating the circumstances in which any such retiring allowances that
have been granted may be reduced in amount, limited, modified or withheld
and the law regulating the amount of any such retiring allowances.

[S. 17A inserted by Act 4 of 1996.]

18. Derogations from fundamental rights and freedoms under emergency
powers

(1) Nothing contained in or done under the authority of a law shall be
held to be inconsistent with or in contravention of section 5 or section 16 to
the extent that the law authorises the taking during any period of public
emergency of measures that are reasonably justifiable for dealing with the
situation that exists in Mauritius during that period:
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Provided that no law, to the extent that it authorises the taking during
a period of public emergency, other than a period during which Mauritius is
at war, of measures that would be inconsistent with or in contravention of
section 5 or section 16 if taken otherwise than during a period of public
emergency, shall have effect unless there is in force a Proclamation of the
President declaring that, because of the situation existing at the time, the
measures authorised by the law are required in the interests of peace, order
and good government.

(2) A Proclamation made by the President for the purposes of this
section—

(a)  shall, when the Assembly is sitting or when arrangements have
already been made for it to meet within 7 days of the date of the
Proclamation, lapse unless within 7 days the Assembly by reso-
lution approves the Proclamation;

(b)  shall, when the Assembly is not sitting and no arrangements
have been made for it to meet within 7 days, lapse unless within
21 days it meets and approves the Proclamation by resolution;

(c) shall, if approved by resolution, remain in force for such period,
not exceeding 6 months, as the Assembly may specify in the
resolution;

(d) may be extended in operation for further periods not exceeding
6 months at a time by resolution of the Assembly;

(e) may be revoked at any time by the President, or by resolution of
the Assembly:

Provided that no resolution for the purposes of paragraph (a), (b), (c) or
(d) shall be passed unless it is supported by the votes of at least two thirds
of all the members of the Assembly.

(3) Where a person is detained by virtue of any such law as is referred to
in subsection (1) (not being a person who is detained because he is a person
who, not being a citizen of Mauritius, is a citizen of a country with which
Mauritius is at war, or has been engaged in hostilities against Mauritius in
association with or on behalf of such a country or otherwise assisting or ad-
hering to such a country)—

(a) he shall, as soon as is reasonably practicable and in any case not
more than 7 days after the commencement of his detention, be
furnished with a statement in writing in a language that he un-
derstands, specifying in detail the grounds upon which he is
detained;

(b) not more than 14 days after the commencement of his deten-
tion, a notification shall be published in the Gazette stating that
he has been detained and giving particulars of the provision of
law under which his detention is authorised;
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(c) not more than one month after the commencement of his deten-
tion and thereafter during his detention at intervals of not more
than 6 months, his case shall be reviewed by an independent and
impartial tribunal consisting of a Chairperson and 2 other members
appointed by the Judicial and Legal Service Commission, the
Chairperson being appointed from among persons who are entitled
to practise as a barrister or as an attorney in Mauritius;

(d)  he shall be afforded reasonable facilities to consult a legal repre-
sentative of his own choice who shall be permitted to make rep-
resentations to the tribunal appointed for the review of the case
of the detained person; and

(e) at the hearing of his case by the tribunal appointed for the re-
view of his case, he shall be permitted to appear in person or by
a legal representative of his own choice.

(4) On any review by a tribunal in pursuance of this section of the case of
a detained person, the tribunal may make recommendations concerning the
necessity or expediency of continuing his detention to the authority by which
it was ordered but, unless it is otherwise provided by law, that authority shall
not be obliged to act in accordance with any such recommendations.

[S. 18 amended by Act 48 of 1991.]

19. Interpretation and savings
(1) In this Chapter—

“contravention”, in relation to any requirement, includes a failure to
comply with that requirement, and cognate expressions shall be con-
strued accordingly;

“Court” means any Court of law having jurisdiction in Mauritius, in-
cluding the Judicial Committee, but excepting, save in sections 4 and 6
and this section, a Court established by a disciplinary law;

“legal representative” means a person lawfully in or entitled to be in
Mauritius and entitled to practise in Mauritius as a barrister or, except in
relation to proceedings before a Court in which an attorney has no right
of audience, as an attorney;

“member”, in relation to a disciplined force, includes any person who,
under the law regulating the discipline of that force, is subject to that
discipline.

(2) Nothing contained in section 5 (4), 15 (4) or 18 (3) shall be construed
as entitling a person to legal representation at public expense.

(3) Nothing contained in section 12, 13 or 15 shall be construed as pre-
cluding the inclusion in the terms and conditions of service of public officers
of reasonable requirements as to their communication or association with
other persons or as to their movements or residence.
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(4) In relation to any person who is a member of a disciplined force of
Mauritius, nothing contained in or done under the authority of the disciplinary
law of that force shall be held to be inconsistent with or in contravention of
any of the provisions of this Chapter, other than sections 4, 6 and 7.

(5) In relation to any person who is a member of a disciplined force that
is not a disciplined force of Mauritius and who is present in Mauritius in pur-
suance of arrangements made between the Government of Mauritius and
another Government or an international organisation, nothing contained in or
done under the authority of the disciplinary law of that force shall be held to
be inconsistent with or in contravention of this Chapter.

(6) No measures taken in relation to a person who is a member of a dis-
ciplined force of a country with which Mauritius is at war and no law, to the
extent that it authorises the taking of any such measures, shall be held to be
inconsistent with or in contravention of this Chapter.

(7) In this Chapter, “period of public emergency” means any period dur-
ing which—

(a) Mauritius is engaged in any war;

(b)  there is in force a Proclamation by the President declaring that a
state of public emergency exists; or

(c) there is in force a resolution of the Assembly supported by the
votes of a majority of all the members of the Assembly declaring
that democratic institutions in Mauritius are threatened by
subversion.

(8) A Proclamation made by the President for the purposes of subsec-
tion (7)—

(a)  shall, when the Assembly is sitting or when arrangements have
already been made for it to meet within 7 days of the date of the
Proclamation, lapse unless within 7 days the Assembly by reso-
lution approves the Proclamation;

(b)  shall, when the Assembly is not sitting and no arrangements
have been made for it to meet within 7 days, lapse unless within
21 days it meets and approves the Proclamation by resolution;

(c) may be revoked at any time by the President, or by resolution of
the Assembly:

Provided that no resolution for the purposes of paragraph (a) or (b) shall
be passed unless it is supported by the votes of a majority of all members of
the Assembly.

(9) A resolution passed by the Assembly for the purposes of subsec-
tion (7) (c)—

(a) shall remain in force for such period, not exceeding 12 months,
as the Assembly may specify in the resolution;
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(b) may be extended in operation for further periods, not exceeding
12 months at a time by a further resolution supported by the
votes of a majority of all the members of the Assembly;

(c) may be revoked at any time by resolution of the Assembly.
[S. 18 amended by Act 48 of 1991.]

CHAPTER Ill - CITIZENSHIP

20. Persons who became citizens on 12 March 1968

(1) Every person who, having been born in Mauritius, was on 11 March
1968 a citizen of the United Kingdom and Colonies became a citizen of Mauri-
tius on 12 March 1968.

(2) Every person who, on 11 March 1968, was a citizen of the United
Kingdom and Colonies—

(a) having become such a citizen under the British Nationality Act
1948," by virtue of his having been naturalised by the Governor
of the former Colony of Mauritius as a British subject before that
Act came into force; or

(b)  having become such a citizen by virtue of his having been natu-
ralised or registered by the Governor of the former Colony of
Mauritius under that Act,

became a citizen of Mauritius on 12 March 1968.

(3) Every person who, having been born outside Mauritius, was on
11 March 1968 a citizen of the United Kingdom and Colonies, if either of his
parents became, or would but for his death have become, a citizen of Mauri-
tius by virtue of subsection (1) or subsection (2), became a citizen of Mauri-
tius on 12 March 1968.

(4) For the purposes of this section, a person shall be regarded as having
been born in Mauritius if he was born in the territories which were comprised
in the former Colony of Mauritius immediately before 8 November 1965 but
were not so comprised immediately before 12 March 1968 unless either of
his parents was born in the territories which were comprised in the Colony of
Seychelles immediately before 8 November 1965.

[S. 20 amended by Act 23 of 1995.]

21. Persons entitled to be registered as citizens

(1) Any person who, on 12 March 1968, was or had been married to an-
other person—
(a)  who became a citizen of Mauritius by virtue of section 20; or

(b)  who, having died before 12 March 1968 would, but for his death,
have become a citizen of Mauritius by virtue of section 20,

1. 1948 ¢ 56 (UK).
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shall be entitled, upon making application and, if he is a British protected
person or an alien, upon taking the oath of allegiance, to be registered as a
citizen of Mauritius:

Provided that, in the case of any person who, on 12 March 1968, was
not a citizen of the United Kingdom and Colonies, the right to be registered
as a citizen of Mauritius under this section shall be subject to such excep-
tions or qualifications as may be prescribed in the interest of national secu-
rity or public policy.

(2) Any application for registration under this section shall be made in
such manner as may be prescribed as respects that application.
[S. 20 amended by Act 23 of 1995.]

22. Persons born in Mauritius after 11 March 1968

Every person born in Mauritius after 11 March 1968 shall become a citi-
zen of Mauritius at the date of his birth:

Provided that a person shall not become a citizen of Mauritius by virtue
of this section if at the time of his birth—

(a) neither of his parents is a citizen of Mauritius; or

(b) either of his parents is an enemy alien and the birth occurs in a
place then under occupation by the enemy.

[S. 20 amended by Act 23 of 1995.]

23. Persons born outside Mauritius after 11 March 1968

A person born outside Mauritius after 11 March 1968 shall become a citi-
zen of Mauritius at the date of his birth if at that date either of his parents is a
citizen of Mauritius otherwise than by virtue of this section or section 20 (3).

[S. 20 amended by Act 23 of 1995.]

24. Marriage to a citizen of Mauritius

Any person who, after 11 March 1968, marries another person who is or
becomes a citizen of Mauritius shall be entitled, upon making application in
such manner as may be prescribed and, if he is a British protected person or
an alien, upon taking the oath of allegiance, to be registered as a citizen of
Mauritius:

Provided that the right to be registered as a citizen of Mauritius under
this section shall be subject to such exceptions or qualifications as may be
prescribed in the interests of national security or public policy.

[S. 20 amended by Act 23 of 1995.]

25. Commonwealth citizens

(1) Every person who under this Constitution or any other law is a citizen
of Mauritius or under any enactment for the time being in force in any coun-
try to which this section applies is a citizen of that country shall, by virtue of
that citizenship, have the status of a Commonwealth citizen.
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(2) Every person who is a British subject without citizenship under the
British Nationality Act 19482, or continues to be a British subject under sec-
tion 2 of that Act or is a British subject under the British Nationality Act
1965° shall, by virtue of that status, have the status of a Commonwealth
citizen.

(3) Except as may be otherwise provided by regulations made by the
Prime Minister, the countries to which this section applies are Antigua and
Barbuda, Australia, Bahamas, Bangladesh, Barbados, Belize, Botswana,
Brunei, Canada, Cyprus, Dominica, The Gambia, Ghana, Grenada, Guyana,
India, Jamaica, Kenya, Kiribati, Lesotho, Malawi, Malaysia, Maldives, Malta,
Namibia, Nauru, New Zealand, Nigeria, Pakistan, Papua New Guinea, St.
Christopher-Nevis, St Lucia, St Vincent, Seychelles, Sierra Leone, Singapore,
Solomon Islands, Sri Lanka, Swaziland, Tanzania, Tonga, Trinidad and To-
bago, Tuvalu, Uganda, United Kingdom and Colonies, Vanuatu, Western Sa-
moa and Zambia.

[S. 25 amended by Act 48 of 1991.]

26. Powers of Parliament

Parliament may make provision—

(a) for the acquisition of citizenship of Mauritius by persons who are
not eligible or who are no longer eligible to become citizens of
Mauritius by virtue of this Chapter;

(b)  for depriving of his citizenship of Mauritius any person who is a
citizen of Mauritius otherwise than by virtue of section 20, 22 or
23;

(c) for the renunciation by any person of his citizenship of Mauritius;
or

(d)  for the maintenance of a register of citizens of Mauritius who are
also citizens of other countries.
[S. 26 amended by Act 23 of 1995.]

27. Interpretation

(1) In this Chapter, “British protected person” means a person who is a
British protected person for the purposes of the British Nationality Act
1948*.

(2) For the purposes of this Chapter, a person born aboard a registered
ship or aircraft, or aboard an unregistered ship or aircraft of the Government
of any country, shall be deemed to have been born in the place in which the
ship or aircraft was registered or, as the case may be, in that country.

2. 1948 ¢ 56 (UK).
3. 1965 ¢ 34 (UK).
4. 1948 ¢ 56 (UK).
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(3) Any reference in this Chapter to the national status of the parent of a
person at the time of that person’s birth shall, in relation to a person born
after the death of his parent, be construed as a reference to the national
status of the parent at the time of the parent’s death, and where that death
occurred before 12 March 1968 and the birth occurred after 11 March
1968, the national status that the parent would have had if he had died on
12 March 1968 shall be deemed to be his national status at the time of his
death.

[S. 20 amended by Act 23 of 1995.]

CHAPTER IV — THE PRESIDENT AND THE VICE-PRESIDENT OF
THE REPUBLIC OF MAURITIUS

28. The President

(1) There shall be a President who shall—

(a) be the Head of State and Commander-in-Chief of the Republic of
Mauritius;

(b) uphold and defend the Constitution and ensure that—

(i) the institutions of democracy and the rule of law are
protected;

(i) the fundamental rights of all are respected; and

(iii)  the unity of the diverse Mauritian nation is maintained and
strengthened.

(TA) Subject to section 64, the President shall, in the exercise of his
functions under this Constitution or any other law, act in accordance with
the principles set out in subsection (1) (b).

(2) (a) The President shall—

(i) be elected by the Assembly on a motion made by the Prime Min-
ister and supported by the votes of a majority of all the members
of the Assembly; and

(i) subject to this section and section 30, hold office for a term of
5 years and shall be eligible for re-election.

(b) A motion under paragraph (a) shall not be the subject matter of a
debate in the Assembly.

(3) No person shall be eligible for election to the office of President
unless he is a citizen of Mauritius who is not less than 40 years of age and
has resided in Mauritius for a period of not less than 5 years immediately
preceding the election.

(4) Where a person is elected to the office of President, he shall not,
whilst in office—

(a) hold any other office of emolument, whether under the Constitution
or otherwise;
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(b) exercise any profession or calling or engage in any trade or
business.

(5) The President shall, at the expiry of his term, continue to hold office
until another person assumes office as President.

(6) The office of the President shall become vacant—
(a) subject to subsection (5), at the expiry of his term of office;

(b)  where he dies or resigns his office by writing addressed to the
Assembly and delivered to the Speaker; or

(c) where he is removed or suspended from office under section 30.
(7) Where the office of President is vacant or the President is absent

from Mauritius or is for any other reason unable to perform the functions of
his office, those functions shall be performed—

(a) by the Vice-President; or
(b)  where there is no Vice-President—
(i) elected under section 29 (2) or (7); and
(ii) able to perform the functions of the office of President,
by the Chief Justice.

(8) The person performing the functions of President under subsec-
tion (7) shall cease to perform those functions as soon as—

(a) another person is elected as President or the President resumes
his office, as the case may be; or

(b) in the case of the Chief Justice, a Vice-President is elected under
section 29 (2) or (7) and assumes office or the Vice-President
resumes his office, as the case may be.

[S. 28 amended by Act 48 of 1991; s. 2 of Act 28 of 2003 w.e.f. 15 September 2003.]

29. The Vice-President

(1) Subject to subsection (7), there shall be a Vice-President of the Re-
public of Mauritius.

(2) The Vice-President shall—

(a) be elected in the manner specified in section 28 (2) (a) (i) and,
subject to this section and section 30, hold office for a term of
5 years and be eligible for re-election;

(b) perform such functions as may be assigned to him by the
President.

(3) No person shall be eligible for election to the office of Vice-President
unless he satisfies the conditions specified in section 28 (3).

(4) Where a person is elected to the office of Vice-President, he shall not,
whilst in office—

(a) hold any other office of emolument, whether under the Constitution
or otherwise;
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(b) exercise any profession or calling or engage in any trade or
business.

(5) The Vice-President shall, at the expiry of his term, continue to hold
office until another person assumes office as Vice-President.

(6) The office of the Vice-President shall become vacant—
(a) subject to subsection (5), at the expiry of his term of office;

(b)  where he dies or resigns his office by writing addressed to the
Assembly and delivered to the Speaker; or

(c) where he is removed or suspended from office under section 30.

(7) (a) Where the office of Vice-President is vacant, or the Vice-
President is absent from Mauritius or is for any other reason unable to per-
form the functions of his office, those functions may be performed by such
person as may be elected by the Assembly in the manner specified in sec-
tion 28 (2) (a) (i).

(b) No person may be elected under paragraph (a) unless he satisfies
the conditions specified in section 28 (3).

(8) The person performing the functions of Vice-President under subsec-
tion (7) shall cease to perform those functions as soon as another person is
elected and assumes office as Vice-President or the Vice-President resumes
his office, as the case may be.

[S. 29 amended by Act 48 of 1991.]

30. Removal of President and Vice-President

(1) The President or the Vice-President may be removed from office in
accordance with this section for—

(a) violation of the Constitution or any other serious act of mis-
conduct;

(b)  inability to perform his functions whether arising from infirmity
of mind or body or from any other cause.

(2) Where the President fails to comply with section 46 (2), he may be
removed from office on a motion made by the Prime Minister in the Assem-
bly and supported by the votes of a majority of all the members of the
Assembly.

(3) The President or the Vice-President shall not be removed from office
for any other cause unless—

(a) a motion that the circumstances requiring the removal of the
President or the Vice-President be investigated by a tribunal is
made in the Assembly by the Prime Minister;

(b)  the motion states with full particulars the ground on which the
removal of the President or the Vice-President is sought;

(c) the motion is supported by the votes of not less than two thirds
of all the members of the Assembly;
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(d)  the tribunal, after its investigation, forwards a written report on
the investigation addressed to the Assembly and delivered to the
Speaker and recommends the removal of the President or the
Vice-President; and

(e) subject to paragraph (f), a motion made by the Prime Minister
and supported by the votes of a majority of all the members of
the Assembly requires the removal of the President or the Vice-
President on a recommendation to that effect by the tribunal;

(f) a motion under paragraph (e) is made—

(i)  where the Assembly is sitting, within 20 days of the re-
ceipt of the report of the tribunal by the Speaker;

(ii)  where the Assembly is not sitting, within 20 days of the
day on which the Assembly resumes its sitting.

(4) The President or the Vice-President shall have the right to appear and
to be represented before the tribunal during its investigation.

(5) Where the Assembly supports a motion under subsection (3) (c), it
may suspend the President or the Vice-President from performing the func-
tions of his office.

(6) A suspension under subsection (5) shall cease to have effect where—

(a) a report under subsection (3) (d) does not recommend that the
President or the Vice-President ought to be removed from office;
or

(b)  the Assembly does not support a motion under subsection (3) (e)
requiring the removal of the President or the Vice-President.

(7) Where the Assembly supports a motion under subsection (3) (e) re-
quiring the removal of the President or the Vice-President, the office of the
President or the Vice- President, as the case may be, shall become vacant.

In

(8) In this section, “tribunal” means a tribunal consisting of a Chairperson
and 2 or 4 other members appointed by the Chief Justice from amongst per-
sons who hold or have held office as a Judge of a Court having unlimited
jurisdiction in civil or criminal matters in some part of the Commonwealth or
a Court having jurisdiction in appeals from such a Court.

[S. 29 amended by Act 48 of 1991.]

30A. Privileges and immunities

(1) Subject to section 64 (5), no civil or criminal proceedings shall lie
against the President or the Vice-President in respect of the performance by
him of the functions of his office or in respect of any act done or purported
to be done by him in the performance of those functions.

(2) Subject to section 64 (5), no process, warrant or summons shall be
issued or executed against the President or the Vice-President during his
term of office.
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(3) The President or the Vice-President shall be entitled —

(a) without payment of any rent or tax, to the use of his official
residence; and

(b)  to such emoluments, allowances and privileges, exempt from
any tax thereon, as may be prescribed.

(4) No alteration to any of the entitlements specified in subsection (3)
which is to the disadvantage of the President or the Vice-President shall have
effect without his consent.

[S. 30A inserted by Act 48 1991.]

30B. Oaths to be taken by President and Vice-President

(1) A person elected to the office of President or Vice-President or who as-
sumes the functions of any of those offices shall, before assuming his func-
tions, take and subscribe the appropriate oath set out in the Third Schedule.

(2) An oath under this section shall be administered by the Chief Justice.
[S. 30B inserted by Act 48 1991.]

CHAPTER V - PARLIAMENT
PART | - THE NATIONAL ASSEMBLY

31. Parliament of Mauritius

(1) There shall be a Parliament for Mauritius, which shall consist of the
President and a National Assembly.

(2) The Assembly shall consist of persons elected in accordance with the
First Schedule, which makes provision for the election of 70 members.
[S. 31 amended by Act 48 of 1991.]

32. Speaker and Deputy Speaker

(1) (a) The Assembly shall, at its first sitting after any general election,
on motion supported by the votes of a majority of all the members of the
Assembly elect—

(i) from among its members or otherwise, a Speaker;
(ii) from among its members, a Deputy Speaker.

(b) A motion under paragraph (a) shall not be the subject matter of a
debate in the Assembly.

(2) A person who is a Minister shall not be qualified for election as
Speaker or Deputy Speaker.

(3) The office of the Speaker or the Deputy Speaker shall become vacant—
(a) where —

(i) the Speaker, in the case of a Speaker who is a member of
the Assembly; or
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(b)

(c)
(d)

(e)
(f)

(9)

(h)

(ii) the Deputy Speaker,

ceases to be a member of the Assembly otherwise than by rea-
son of the dissolution of the Assembly;

where he—

(i) is convicted of a criminal offence punishable by imprison-
ment by a Court in any part of the Commonwealth;

(i) is adjudged or otherwise declared bankrupt in any part of
the Commonwealth; or

(iii) is adjudged to be of unsound mind or is detained as a
criminal lunatic under any law in force in Mauritius; and

the Assembly passes a resolution supported by the votes of a
majority of all the members requiring his removal from office;

where he becomes a Minister;

where the Assembly passes a resolution supported by the votes
of two thirds of all the members requiring his removal from
office;

where the Assembly first sits after any general election;

in the case of the Deputy Speaker, when the Assembly first sits
after being prorogued;

in the case of a Speaker who is not a member of the Assembly,
where, without leave of the President previously being obtained,
he is absent from the sittings of the Assembly for a continuous
period of 3 months during any session for any reason other than
his being in lawful custody in Mauritius;

where he becomes a party to any contract with the Government
for or on account of the public service, or where any firm in
which he is a partner or any company of which he is a director
or manager becomes a party to any such contract, or where he
becomes a partner in a firm or a director or manager of a com-
pany which is a party to any such contract, or where he be-
comes a trustee, manager or, with his consent, a beneficiary of
a trust which is a party to any such contract.

(4) Where the office of the Speaker or the Deputy Speaker becomes va-
cant at any time, the Assembly, in the manner specified in subsection (1),
shall, unless it is sooner dissolved, elect—

(a)
(b)

from among its members or otherwise, a Speaker;
from among its members, a Deputy Speaker.

(4A) No person shall be eligible for election as Speaker unless he is a citi-
zen of Mauritius.

(4B) A person elected as Speaker shall not, whilst in office—

(a)

hold any other office of emolument, whether under the Constitution
or otherwise;
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(b)  exercise any profession or calling.

(5) A person holding the office of Speaker or Deputy Speaker may resign
his office by writing under his hand addressed to the Assembly and the of-
fice shall become vacant when the writing is received by the Clerk to the
Assembly.

(6) No business shall be transacted in the Assembly (other than the elec-
tion of a Speaker) at any time when the office of Speaker is vacant.

(7) Where a motion is presented for the purposes of subsection (3) (b) or
(d), the Speaker or the Deputy Speaker, as the case may be, shall not pre-
side over the proceedings of the Assembly at that sitting.

(8) (a) Notwithstanding any pending judicial proceedings by or against
the Speaker or the Deputy Speaker or any thing contained in the Standing
Orders of the Assembly, where a motion is presented to the Speaker by the
Prime Minister for the purposes of subsection (3) (b) or (d), the motion
shall—

(i) be required to specify the ground for such removal;

(ii) form part of the business of the Assembly when it first sits after
presentation of the motion;

(iii)  have priority over all other business of the Assembly;
(iv)  be the subject matter of a debate in the Assembly;
(v)  be put to the vote of members at that sitting.

(b) Where a motion presented by the Prime Minister for the purposes
of subsection (3) (b) or (d) does not form part of the business of the Assem-
bly as provided under paragraph (a) (ii), the Prime Minister may, before the
commencement of the business at the sitting, table the text of the motion in
the Assembly, and the motion shall thereupon be dealt with in accordance
with this subsection.

[S. 32 amended by Act 2 of 1982; Act 36 of 1990; Act 1 of 1996.]

33. AQualifications for membership

Subject to section 34, a person shall be qualified to be elected as a mem-
ber of the Assembly if, and shall not be so qualified unless, he—

(a) is a Commonwealth citizen of not less than the age of 18 years;

(b) has resided in Mauritius for a period of, or periods amounting in
the aggregate to, not less than 2 years before the date of his
nomination for election;

(c) has resided in Mauritius for a period of not less than 6 months
immediately before that date; and

(d) is able to speak and, unless incapacitated by blindness or other
physical cause, to read the English language with a degree of
proficiency sufficient to enable him to take an active part in the
proceedings of the Assembly.
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34. Disqualifications for membership

(1) No person shall be qualified to be elected as a member of the Assem-

bly who—

(a)

(b)
(c)

(d)

(e)

(f)

(9)

(h)

is, by virtue of his own act, under any acknowledgement of alle-
giance, obedience or adherence to a power or State outside the
Commonwealth;

is a public officer or a local government officer;

is a party to, or a partner in a firm or a director or manager of a
company which is a party to, any contract with the Government
for or on account of the public service, and has not, within
14 days after his nomination as a candidate for election, pub-
lished in the English language in the Gazette and in a newspaper
circulating in the constituency for which he is a candidate, a no-
tice setting out the nature of such contract and his interest, or
the interest of any such firm or company, therein;

has been adjudged or otherwise declared bankrupt under any law
in force in any part of the Commonwealth and has not been dis-
charged or has obtained the benefit of a cessio bonorum in
Mauritius;

is a person adjudged to be of unsound mind or detained as a
criminal lunatic under any law in force in Mauritius;

is under sentence of death imposed on him by a Court in any
part of the Commonwealth, or is serving a sentence of impris-
onment (by whatever name called) exceeding 12 months im-
posed on him by such a Court or substituted by competent au-
thority for some other sentence imposed on him by such a
Court, or is under such a sentence of imprisonment the execu-
tion of which has been suspended;

is disqualified for election by any law in force in Mauritius by
reason of his holding, or acting in, an office the functions of
which involve—

(i) any responsibility for, or in connection with, the conduct of
any election; or

(ii) any responsibility for the compilation or revision of any
electoral register; or

is disqualified for membership of the Assembly by any law in
force in Mauritius relating to offences connected with elections.

(2) Where it is prescribed by Parliament that any office in the public ser-
vice or the service of a local authority is not to be regarded as such an office
for the purposes of this section, a person shall not be regarded for the pur-
poses of this section as a public officer or a local government officer, as the
case may be, by reason only that he holds, or is acting in, that office.
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(3) For the purpose of this section—

(a) 2 or more terms of imprisonment that are required to be served
consecutively shall be regarded as a single term of imprisonment
for the aggregate period of those terms; and

(b) imprisonment in default of payment of a fine shall be disregarded.

35. Tenure of office of members

(1) The seat in the Assembly of a member shall become vacant—
(a) upon a dissolution of Parliament;
(b) where he ceases to be a Commonwealth citizen;

(c) where he becomes a party to any contract with Government for
or on account of the public service, or where any firm in which
he is a partner or any company of which he is a director or man-
ager becomes a party to any such contract, or where he be-
comes a partner in a firm or a director or manager of a company
which is a party to any such contract:

Provided that, where in the circumstances it appears to him to
be just to do so, the Speaker (or, where the office of Speaker is
vacant or he is for any reason unable to perform the functions of
his office, the Deputy Speaker) may exempt any member from
vacating his seat under this paragraph where such member, be-
fore becoming a party to such contract, or before or as soon as
practicable after becoming otherwise interested in such contract
(whether as a partner in a firm or as a director or manager of a
company), discloses to the Speaker or, as the case may be, the
Deputy Speaker the nature of such contract and his interest or
the interest of any such firm or company therein;

(d) where he ceases to be resident in Mauritius;

(e) where, without leave of the Speaker (or, where the office of
Speaker is vacant or he is for any reason unable to perform the
functions of his office, the Deputy Speaker) previously obtained,
he is absent from the sittings of the Assembly for a continuous
period of 3 months during any session for any reason other than
his being in lawful custody in Mauritius;

(f) where any of the circumstances arise that, if he were not a mem-
ber of the Assembly, would cause him to be disqualified for elec-
tion thereto by virtue of section 34 (1) (a), (b), (d), (e), (g) or (h);

(g) in the circumstances mentioned in section 36.

(2) A member of the Assembly may resign his seat by writing under his
hand addressed to the Speaker and the seat shall become vacant when the
writing is received by the Speaker or, if the office of Speaker is vacant or the
Speaker is for any reason unable to perform the functions of his office, by
the Deputy Speaker or such other person as may be specified in the rules
and orders of the Assembly.
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(3) Where the seat in the Assembly of a member who represents a con-
stituency becomes vacant otherwise than by reason of a dissolution of Par-
liament, the writ for an election to fill the vacancy shall, unless Parliament is
sooner dissolved, be issued within 90 days of the occurrence of the vacancy.

[S. 35 amended by Act 2 of 1982.]

36. Vacation of seat on sentence

(1) Subject to this section, where a member of the Assembly is sen-
tenced by a Court in any part of the Commonwealth to death or to impris-
onment (by whatever name called) for a term exceeding 12 months, he shall
forthwith cease to perform his functions as a member of the Assembly and
his seat in the Assembly shall become vacant at the expiration of a period of
30 days thereafter:

Provided that the Speaker (or, where the office of Speaker is vacant or
he is for any reason unable to perform the functions of his office, the Deputy
Speaker) may, at the request of the member, from time to time extend that
period of 30 days to enable the member to pursue any appeal in respect of
his conviction or sentence, so however that extensions of time exceeding in
the aggregate 330 days shall not be given without the approval of the As-
sembly signified by resolution.

(2) Where at any time before the member vacates his seat, he is granted
a free pardon or his conviction is set aside or his sentence is reduced to a
term of imprisonment of less than 12 months or a punishment other than
imprisonment is substituted, his seat in the Assembly shall not become va-
cant under subsection (1) and he may again perform his functions as a mem-
ber of the Assembly.

(3) For the purpose of this section—

(a) 2 or more terms of imprisonment that are required to be served
consecutively shall be regarded as a single term of imprisonment
for the aggregate period of those terms; and

(b) imprisonment in default of payment of a fine shall be dis-
regarded.

36A. Validity of previous elections

Notwithstanding any provision of this Constitution relating to the election
of members of the Assembly or to their tenure of office as members of
the Assembly, where, in relation to any general election held between
1 January 1967 and 30 September 1991, any person has committed an of-
fence against an electoral law by reason of any act or omission in relation to
the printing, publishing or posting of any bill, placard or poster, that act or
omission shall not be held to—

(a) have affected or to affect the validity of the election of that per-
son to the Assembly or of anything done by the Assembly or
that member;

CON - 35 [Issue 1]



The Constitution

(b) have disqualified or to disqualify that person from membership of
the Assembly.
[S. 36A inserted by Act 16 of 1992.]

37. Determination of questions as to membership

(1) The Supreme Court shall have jurisdiction to hear and determine any
question whether—

(a) any person has been validly elected as a member of the
Assembly;

(b) any person who has been elected as Speaker or Deputy Speaker
was qualified to be so elected or has vacated the office of
Speaker or Deputy Speaker, as the case may be; or

(c) any member of the Assembly has vacated his seat or is required,
under section 36, to cease to perform his functions as a member
of the Assembly.

(2) An application to the Supreme Court for the determination of any
question under subsection (1) (a) may be made by any person entitled to
vote in the election to which the application relates or by any person who
was a candidate at that election or by the Attorney-General and, where it is
made by a person other than the Attorney-General, the Attorney-General
may intervene and may then appear or be represented in the proceedings.

(3) An application to the Supreme Court for the determination of any
question under subsection (1) (b) may be made by any member of the As-
sembly or by the Attorney-General, and, where it is made by a person other
than the Attorney-General, the Attorney-General may intervene and may then
appear or be represented in the proceedings.

(4) An application to the Supreme Court for the determination of any
question under subsection (1) (c) may be made—

(a) by any member of the Assembly or by the Attorney-General; or
(b) by any person registered in some constituency as an elector,

and, where it is made by a person other than the Attorney-General, the
Attorney-General may intervene and may then appear or be represented in
the proceedings.

(5) Parliament may make provision with respect to—

(a) the circumstances and manner in which and the imposition of
conditions upon which any application may be made to the Su-
preme Court for the determination of any question under this
section; and

(b)  the powers, practice and procedure of the Supreme Court in re-
lation to any such application.

(6) A determination by the Supreme Court in proceedings under this sec-
tion shall not be subject to an appeal:

[Issue 1] CON - 36



Revised Laws of Mauritius

Provided that an appeal shall lie to the Judicial Committee in such
cases as may be prescribed by Parliament.

(7) In the exercise of his functions under this section, the Attorney-
General shall not be subject to the direction or control of any other person or
authority.

[S. 37 amended by Act 48 of 1991.]

38. Electoral Commissions

(1) There shall be an Electoral Boundaries Commission which shall con-
sist of a Chairperson and not less than 2 nor more than 7 other members
appointed by the President, acting after consultation with the Prime Minister,
the Leader of the Opposition and such other persons as appear to the Presi-
dent, acting in his own deliberate judgment, to be leaders of parties in the
Assembly.

(2) There shall be an Electoral Supervisory Commission which shall con-
sist of a Chairperson and not less than 2 nor more than 7 other members
appointed by the President, acting after consultation with the Prime Minister,
the Leader of the Opposition and such other persons as appear to the Presi-
dent, acting in his own deliberate judgment, to be leaders of parties in the
Assembly.

(3) No person shall be qualified for appointment as a member of the Elec-
toral Boundaries Commission or the Electoral Supervisory Commission if he is
a member of, or a candidate for election to, the Assembly or any local au-
thority or a public officer or a local government officer.

(4) Subject to this section, a member of the Electoral Boundaries Com-
mission or the Electoral Supervisory Commission shall vacate his office—

(a) at the expiration of 5 years from the date of his appointment; or

(b) where any circumstances arise that, if he were not a member of
the Commission, would cause him to be disqualified for ap-
pointment as such.

(5) The provisions of section 92 (2) to (5) shall apply to a member of the
Electoral Boundaries Commission or the Electoral Supervisory Commission as
they apply to a Commissioner within the meaning of section 92.

[S. 38 amended by Act 48 of 1991; s. 3 of Act 28 of 2003 w.e.f. 15 September 2003.]

39. Constituencies

(1) There shall be 21 constituencies and accordingly —
(a)  the Island of Mauritius shall be divided into 20 constituencies;
(b) Rodrigues shall form one constituency:

Provided that the Assembly may by resolution provide that any island form-
ing part of Mauritius that is not comprised in the Island of Mauritius or Rodri-
gues shall be included in such one of the constituencies as the Electoral
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Boundaries Commission may determine and with effect from the next dis-
solution of Parliament after the passing of any such resolution, this section
shall have effect accordingly.

(2) The Electoral Boundaries Commission shall review the boundaries of
the constituencies at such times as will enable them to present a report to
the Assembly 10 years, as near as may be, after 12 August 1966 and,
thereafter, 10 years after presentation of their last report:

Provided that the Commission may at any time carry out a review and
present a report if it considers it desirable to do so by reason of the holding
of an official census of the population of Mauritius and shall do so if a reso-
lution is passed by the Assembly in pursuance of subsection (1).

(3) The report of the Electoral Boundaries Commission shall make rec-
ommendations for any alterations to the boundaries of the constituencies as
appear to the Commission to be required so that the number of inhabitants
of each constituency is as nearly equal as is reasonably practicable to the
population quota:

Provided that the number of inhabitants of a constituency may be
greater or less than the population quota in order to take account of means
of communication, geographical features, density of population and the
boundaries of administrative areas.

(4) The Assembly may, by resolution, approve or reject the recommenda-
tions of the Electoral Boundaries Commission but may not vary them; and, if
so approved, the recommendations shall have effect as from the next disso-
lution of Parliament.

(5) In this section, “population quota” means the number obtained by di-
viding the number of inhabitants of the Island of Mauritius (including any is-
land included in any constituency in the Island of Mauritius by virtue of any
resolution under subsection (1)) according to the latest official census of the
population of Mauritius by 20.

40. Electoral Commissioner

(1) There shall be an Electoral Commissioner, whose office shall be a
public office and who shall be appointed by the Judicial and Legal Service
Commission.

(2) No person shall be qualified to hold or act in the office of Electoral
Commissioner unless he is qualified to practise as a barrister in Mauritius.

(3) Without prejudice to section 41, in the exercise of his functions under
this Constitution, the Electoral Commissioner shall not be subject to the di-
rection or control of any other person or authority.

41. Functions of Electoral Supervisory Commission and Electoral
Commissioner

(1) The Electoral Supervisory Commission shall have general responsibil-
ity for, and shall supervise, the registration of electors for the election of
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members of the Assembly and the conduct of elections of such members
and the Commission shall have such powers and other functions relating to
such registration and such elections as may be prescribed.

(2) The Electoral Commissioner shall have such powers and other func-
tions relating to such registration and elections as may be prescribed, and he
shall keep the Electoral Supervisory Commission fully informed concerning
the exercise of his functions and shall have the right to attend meetings of
the Commission and to refer to the Commission for their advice or decision
any question relating to his functions.

(3) Every proposed Bill and every proposed regulation or other instrument
having the force of law relating to the registration of electors for the election
of members of the Assembly or to the election of such members shall be re-
ferred to the Electoral Supervisory Commission and to the Electoral Commis-
sioner at such time as shall give them sufficient opportunity to make com-
ments thereon before the Bill is introduced in the Assembly or, as the case
may be, the regulation or other instrument is made.

(4) The Electoral Supervisory Commission may make such reports to the
President concerning the matters under their supervision, or any draft Bill or
instrument that is referred to them, as they may think fit and if the Commis-
sion so requests in any such report, other than a report on a draft Bill or in-
strument, that report shall be laid before the Assembly.

(5) The question whether the Electoral Commissioner has acted in accor-
dance with the advice of or a decision of the Electoral Supervisory Commis-
sion shall not be enquired into in any Court of law.

[S. 41 amended by Act 48 of 1991.]

42. Qualifications of electors

(1) Subject to section 43, a person shall be entitled to be registered as an
elector if, and shall not be so entitled unless—

(a) he is a Commonwealth citizen of not less than the age of
18 years; and

(b) either he has resided in Mauritius for a period of not less than
2 years immediately before such date as may be prescribed by
Parliament or he is domiciled in Mauritius and is resident there on
the prescribed date.

(2) No person shall be entitled to be registered as an elector—

(a) in more than one constituency; or
(b) in any constituency in which he is not resident on the prescribed
date.

43. Disqualifications of electors

No person shall be entitled to be registered as an elector who—

(a) is under sentence of death imposed on him by a Court in any part
of the Commonwealth, or is serving a sentence of imprisonment
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(by whatever name called) exceeding 12 months imposed on him
by such a Court or substituted by competent authority for some
other sentence imposed on him by such a Court, or is under
such a sentence of imprisonment the execution of which has
been suspended;

(b) is a person adjudged to be of unsound mind or detained as a crimi-
nal lunatic under any law in force in Mauritius; or

(c) is disqualified for registration as an elector by any law in force in
Mauritius relating to offences connected with elections.

44. Right to vote at elections

(1) Any person who is registered as an elector in a constituency shall be
entitled to vote in such manner as may be prescribed at any election for that
constituency unless he is prohibited from so voting by any law in force in
Mauritius because —

(a) he is a returning officer; or
(b) he has been concerned in any offence connected with elections:

Provided that no such person shall be entitled so to vote if on the date
prescribed for polling he is in lawful custody or (except in so far as may oth-
erwise be prescribed) he is for any other reason unable to attend in person at
the place and time prescribed for polling.

(2) No person shall vote at any election for any constituency who is not
registered as an elector in that constituency.

PART Il - LEGISLATION AND PROCEDURE IN NATIONAL ASSEMBLY

45. Power to make laws

(1) Subject to this Constitution, Parliament may make laws for the peace,
order and good government of Mauritius.

(2) Without prejudice to subsection (1), Parliament may by law determine
the privileges, immunities and powers of the Assembly and its members.

46. Mode of exercise of legislative power

(1) The power of Parliament to make laws shall be exercisable by Bills
passed by the Assembly and assented to by the President.

(2) (a) Subject to paragraphs (b) and (c), where a Bill is submitted to the
President for assent in accordance with this Constitution, he shall signify
that he assents or that he withholds assent.

(b) The President shall not withhold assent under paragraph (a)—

(i) in the case of a Bill which makes provision for any of the pur-
poses specified in section 54;
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(ii) in the case of a Bill which amends any provision of the Constitu-
tion and which is certified by the Speaker as having complied
with the requirements of section 47;

(iii) in the case of any other Bill, unless he is of opinion, acting in his
own deliberate judgment, that the Bill, including any proposed
amendment thereto, should be reconsidered by the Assembly.

(c) Where the President withholds assent under paragraph (b) (iii), he
shall, within 21 days of the submission of the Bill for assent, return the Bill
to the Assembly with a request that it should reconsider the Bill, including
any proposed amendment thereto.

(d) Where a Bill is returned to the Assembly under paragraph (c), the
Assembly shall reconsider the Bill accordingly, and where it is passed again
by the Assembly with or without amendment and submitted anew to the
President for assent, the President shall signify his assent.

(3) Where the President assents to a Bill that has been submitted to him
in accordance with this Constitution, the Bill shall become law and the Presi-
dent shall thereupon cause it to be published in the Gazette as a law.

(4) No law made by Parliament shall come into operation until it has been
published in the Gazette but Parliament may postpone the coming into opera-
tion of any such law and may make laws with retrospective effect.

(5) All laws made by Parliament shall be styled “Acts of Parliament” and
the words of enactment shall be “Enacted by the Parliament of Mauritius”.
[S. 46 amended by Act 48 of 1991.]

47. Alteration of Constitution
(1) Subject to this section, Parliament may alter this Constitution.
(2) A Bill for an Act of Parliament to alter any of the following provisions
of this Constitution—
(a)  this section;

(b) sections 28 to 31, 37 to 46, 56 to 58 other than 57 (2), 64, 65,
71,72 and 108;

(c) Chapters II, VII, VIl and IX;

(d)  the First Schedule; and

(e) Chapter Xl, to the extent that it relates to any of the provisions
specified in paragraphs (a) to (d),

shall not be passed by the Assembly unless it is supported at the final voting
in the Assembly by the votes of not less than three quarters of all the mem-
bers of the Assembly.

(3) A Bill for an Act of Parliament to alter the provisions of section 1 or
57 (2) shall not be passed by the Assembly unless—

(a) the proposed Bill has before its introduction in the Assembly
been submitted, by referendum, to the electorate of Mauritius
and has been approved by the votes of not less than three quar-
ters of the electorate;

CON - 41 [Issue 1]



The Constitution

(b) it is supported at the final voting in the Assembly by the votes
of all the members of the Assembly.

(4) A Bill for an Act of Parliament to alter any provision of this Constitu-
tion (but which does not alter any of the provisions of this Constitution as
specified in subsection (2)) shall not be passed by the Assembly unless it is
supported at the final voting in the Assembly by the votes of not less than
two thirds of all the members of the Assembly.

(5) In this section, references to altering this Constitution or any part of
this Constitution include references to—

(a) revoking it, with or without re-enactment or the making of dif-
ferent provision;

(b) modifying it, whether by omitting or amending any of its provi-
sions or inserting additional provisions in it or otherwise; and

(c) suspending its operation for any period, or terminating any such
suspension.
[S. 47 amended by Act 2 of 1982; Act 48 of 1991.]

48. Regulation of procedure in National Assembly

Subject to this Constitution, the Assembly may regulate its own proce-
dure and may, in particular, make rules for the orderly conduct of its own
proceedings.

[S. 48 amended by Act 48 of 1991.]

49. Official language

The official language of the Assembly shall be English but any member
may address the chair in French.

50. Presiding in National Assembly

The Speaker or in his absence the Deputy Speaker, or in their absence a
member of the Assembly (not being a Minister) elected by the Assembly for
the sitting, shall preside at any sitting of the Assembly.

[S. 50 amended by Act 2 of 1982; Act 48 of 1991.]

51. National Assembly may transact business notwithstanding vacancies

The Assembly may act, notwithstanding any vacancy in its membership,
(including any vacancy not filled when the Assembly first meets after any
general election) and the presence or participation of any person not entitled
to be present at, or to participate in, the proceedings of the Assembly shall
not invalidate those proceedings.

[S. 51 amended by Act 2 of 1982; Act 48 of 1991.]

52. Quorum

(1) Where at any sitting of the Assembly a quorum is not present and
any member of the Assembly who is present objects on that account to the
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transaction of business and, after such interval as may be prescribed by the
Assembly, the person presiding at the sitting ascertains that a quorum is still
not present, he shall adjourn the Assembly.

(2) For the purposes of this section, a quorum shall consist of 17 mem-
bers of the Assembly in addition to the person presiding.

53. Voting

(1) Except as otherwise provided in this Constitution, all questions pro-
posed for decision in the Assembly shall be determined by a majority of the
votes of the members present and voting; and a member of the Assembly
shall not be precluded from so voting by reason only that he holds the office
of Speaker or Deputy Speaker or is presiding in the Assembly.

(2) Where, upon any question before the Assembly that falls to be de-
termined by a majority of the members present and voting, the votes cast
are equally divided, the Speaker, whether he is a member of the Assembly or
not, or any other person presiding, shall have and shall exercise a casting vote.

[S. 53 amended by Act 1 of 1996.]

54. Bills, motions and petitions

Except upon the recommendation of a Minister, the Assembly shall not—

(a) proceed upon any Bill (including any amendment to a Bill) that, in
the opinion of the person presiding, makes provision for any of
the following purposes—

(i) for the imposition of taxation or the alteration of taxation
otherwise than by reduction;

(i) for the imposition of any charge upon the Consolidated
Fund or other public funds of Mauritius or the alteration of
any such charge otherwise than by reduction;

(iii) for the payment, issue or withdrawal from the Consolidated
Fund or other public funds of Mauritius of any money not
charged on it or any increase in the amount of such pay-
ment, issue or withdrawal; or

(iv) for the composition or remission of any debt to the
Government;

(b) proceed upon any motion (including any amendment to a motion)
the effect of which, in the opinion of the person presiding,
would be to make provision for any of those purposes; or

(c) receive any petition that, in the opinion of the person presiding,
requests that provision be made for any of those purposes.

55. Oath of allegiance

(1) No member of the Assembly shall take part in the proceedings of the
Assembly (other than proceedings necessary for the purposes of this section)
until he has taken and subscribed before the Assembly the oath of allegiance
prescribed in the Third Schedule.
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(2) Where a person other than a member of the Assembly is elected as
Speaker, he shall not preside at any sitting of the Assembly unless he has
taken and subscribed before the Assembly the oath of allegiance prescribed
in the Third Schedule.

[S. 55 amended by Act 1 of 1996.]

56. Sessions

(1) The sessions of the Assembly shall be held in such place and begin at
such time as the President by Proclamation may appoint:

Provided that the place at which any session of the Assembly is to be
held may be altered from time to time during the course of the session by
further Proclamation made by the President.

(2) A session of the Assembly shall be held from time to time so that a
period of 12 months shall not intervene between the last sitting of the As-
sembly in one session and its first sitting in the next session.

(3) The President may address the Assembly at the first sitting of every
session.

(4) Writs for a general election of members of the Assembly shall be is-
sued within 60 days of the date of any dissolution of Parliament and a ses-
sion of the Assembly shall be appointed to commence within 30 days of the
date prescribed for polling at any general election.

[S. 56 amended by Act 2 of 1982; Act 48 of 1991.]

57. Prorogation and dissolution of Parliament

(1) The President, acting in accordance with the advice of the Prime Min-
ister, may at any time prorogue or dissolve Parliament:

Provided that—

(a) where the Assembly passes a resolution that it has no confi-
dence in the Government and—

(i) the Prime Minister does not within 3 days either resign
from his office or advise the President to dissolve Parlia-
ment within 7 days or at such later time as the President,
acting in his own deliberate judgment, may consider rea-
sonable, the President, acting in his own deliberate judg-
ment, may dissolve Parliament; or

(i) the Prime Minister resigns from his office and, before re-
signing, advises the President to dissolve Parliament, the
President may, where he has reason to believe that another
person is capable of forming a Government with the confi-
dence of a majority in the Assembly, and acting in his own
deliberate judgment, decline to act on the advice of the
Prime Minister and may invite that other person to form a
Government;
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(b)  where the office of Prime Minister is vacant and the President
considers that there is no prospect of his being able within a
reasonable time to appoint to that office a person who can
command the support of a majority of the members of the As-
sembly, the President, acting in his own deliberate judgment,
may dissolve Parliament.

(2) Parliament, unless sooner dissolved, shall continue for 5 years from
the date of the first sitting of the Assembly after any general election and
shall then stand dissolved.

(3) At any time when Mauritius is at war, Parliament may from time to
time extend the period of 5 years specified in subsection (2) by not more
than 12 months at a time:

Provided that the life of Parliament shall not be extended under this
subsection for more than 5 years.

(4) At any time when there is in force a Proclamation by the President
declaring, for the purposes of section 19 (7) (b), that a state of public emer-
gency exists, Parliament may from time to time extend the period of 5 years
specified in subsection (2) by not more than 6 months at a time:

Provided that the life of Parliament shall not be extended under this
subsection for more than one year.

(5) Where, after a dissolution and before the holding of the election of
members of the Assembly, the Prime Minister advises the President that,
owing to the existence of a state of war or of a state of emergency in Mauri-
tius or any part thereof, it is necessary to recall Parliament, the President
shall summon the Parliament that has been dissolved to meet.

(6) Unless the life of Parliament is extended under subsection (3) or sub-
section (4), the election of members of the Assembly shall proceed, notwith-
standing the summoning of Parliament under subsection (5) and the Parlia-
ment that has been recalled shall, if not sooner dissolved, again stand dis-
solved on the day before the day prescribed for polling at that election.

[S. 57 amended by Act 2 of 1982; Act 48 of 1991; s. 4 of Act 28 of 2003 w.e.f.
15 September 2003.]

CHAPTER VI - THE EXECUTIVE

58. Executive authority of Mauritius
(1) The executive authority of Mauritius is vested in the President.

(2) Except as otherwise provided in this Constitution, that authority may
be exercised by the President either directly or through officers subordinate
to him.

(3) Nothing in this section shall preclude persons or authorities, other
than the President, from exercising such functions as may be conferred upon
them by any law.

[S. 58 amended by Act 48 of 1991.]
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59. Ministers

(1) There shall be a Prime Minister and a Deputy Prime Minister who shall
be appointed by the President.

(2) There shall be, in addition to the offices of Prime Minister, Deputy
Prime Minister and Attorney-General, such other offices of Minister of the
Government as may be prescribed by Parliament or, subject to any law, es-
tablished by the President, acting in accordance with the advice of the Prime
Minister:

Provided that the number of offices of Minister, other than the Prime
Minister, shall not be more than 24.

(3) The President, acting in his own deliberate judgment, shall appoint as
Prime Minister the member of the Assembly who appears to him best able to
command the support of the majority of the members of the Assembly, and
shall, acting in accordance with the advice of the Prime Minister, appoint the
Deputy Prime Minister, the Attorney-General and the other Ministers from
among the members of the Assembly:

Provided that—

(a)  where occasion arises for making an appointment while Parlia-
ment is dissolved, a person who was a member of the Assembly
immediately before the dissolution may be appointed; and

(b) a person may be appointed Attorney-General, notwithstanding
that he is not (or, as the case may be, was not) a member of the
Assembly.

[S. 59 amended by Act 2 of 1982; Act 37 of 1991; Act 48 of 1991.]

60. Tenure of office of Ministers

(1) Where a resolution of no confidence in the Government is passed by
the Assembly and the Prime Minister does not within 3 days resign from his
office, the President shall remove the Prime Minister from office unless, in
pursuance of section 57 (1), Parliament has been or is to be dissolved in
consequence of such resolution.

(2) Where at any time between the holding of a general election and the
first sitting of the Assembly thereafter the President, acting in his own delib-
erate judgment, considers that, in consequence of changes in the member-
ship of the Assembly resulting from that general election, the Prime Minister
will not be able to command the support of a majority of the members of the
Assembly, the President may remove the Prime Minister from office:

Provided that the President shall not remove the Prime Minister from of-
fice within the period of 10 days immediately following the date prescribed
for polling at that general election unless he is satisfied that a party or party
alliance in opposition to the Government and registered for the purposes of
that general election under paragraph 2 of the First Schedule has at that
general election gained a majority of all seats in the Assembly.
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(3) The office of Prime Minister or any other Minister shall become
vacant—

(a) where he ceases to be a member of the Assembly otherwise
than by reason of a dissolution of Parliament; or

(b)  where, at the first sitting of the Assembly after any general elec-
tion, he is not a member of the Assembly:

Provided that paragraph (b) shall not apply to the office of Attorney-
General where the holder thereof was not a member of the Assembly on the
preceding dissolution of Parliament.

(4) The office of a Minister (other than the Prime Minister) shall become
vacant—

(a)  where the President, acting in accordance with the advice of the
Prime Minister, so directs;

(b)  where the Prime Minister resigns from office within 3 days after
the passage by the Assembly of a resolution of no confidence in
the Government or is removed from office under subsection (1)
or (2); or

(c) upon the appointment of any person to the office of Prime
Minister.

(5) Where for any period the Prime Minister or any other Minister is un-
able by reason of section 36 (1) to perform his functions as a member of the
Assembly, he shall not during that period perform any of his functions as
Prime Minister or Minister, as the case may be.

[S. 60 amended by Act 2 of 1982; Act 48 of 1991.]

61. The Cabinet

(1) There shall be a Cabinet for Mauritius consisting of the Prime Minister
and the other Ministers.

(2) The functions of the Cabinet shall be to advise the President in the
government of Mauritius and the Cabinet shall be collectively responsible to
the Assembly for any advice given to the President by or under the general
authority of the Cabinet and for all things done by or under the authority of
any Minister in execution of his office.

(3) Subsection (2) shall not apply in relation to—

(a) the appointment and removal from office of Ministers and Junior
Ministers, the assigning of responsibility to any Minister under
section 62, or the authorisation of another Minister to perform
the functions of the Prime Minister during absence or illness;

(b) the dissolution of Parliament; or

(c) the matters referred to in section 75.
[S. 61 amended Act 2 of 1982; Act 48 of 1991; Act 3 of 1996.]
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62. Assignment of responsibilities to Ministers

The President, acting in accordance with the advice of the Prime Minister,
may, by directions in writing, assign to the Prime Minister or any other Minis-
ter responsibility for the conduct (subject to this Constitution and any other
law) of any business of the Government, including responsibility for the ad-
ministration of any department of Government.

[S. 62 amended by Act 48 of 1991; Act 3 of 1996.]

63. Performance of functions of Prime Minister during absence or illness

(1) Where the Prime Minister is absent from Mauritius or is by reason of
illness or of section 60 (5) unable to perform the functions conferred on him
by this Constitution, the President may, by directions in writing, authorise
the Deputy Prime Minister or, in his absence, some other Minister to perform
those functions (other than the functions conferred by this section) and that
Minister may perform those functions until his authority is revoked by the
President.

(2) The powers of the President under this section shall be exercised by
him in accordance with the advice of the Prime Minister:

Provided that where the President, acting in his own deliberate judg-
ment, considers that it is impracticable to obtain the advice of the Prime Min-
ister owing to the Prime Minister’'s absence or illness, or where the Prime
Minister is unable to tender advice by reason of section 60 (5), the President
may exercise those powers without that advice and in his own deliberate
judgment.

[S. 63 amended by Act 2 of 1982; Act 48 of 1991.]

64. Exercise of President’s functions

(1) In the exercise of his functions under this Constitution or any other
law, the President shall act in accordance with the advice of the Cabinet or
of a Minister acting under the general authority of the Cabinet except in
cases where he is required by this Constitution to act in accordance with the
advice of, or after consultation with, any person or authority other than the
Cabinet or in his own deliberate judgment.

(2) The President may request the Cabinet to reconsider any advice ten-
dered by it and shall act in accordance with such advice as may be tendered
by the Cabinet after such reconsideration.

(3) Where the President so requests, the Prime Minister shall submit for
the consideration of the Cabinet any matter on which a policy decision has
been taken by a Minister but which has not been considered by the Cabinet.

(4) Where the President is directed by this Constitution to exercise any
function after consultation with any person or authority other than the Cabi-
net, he shall not be obliged to exercise that function in accordance with the
advice of that person or authority.
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(5) (a) Subject to paragraphs (b) and (c), where the President is required
by this Constitution to act in accordance with the advice of or after consulta-
tion with any person or authority, the question whether in fact he has so
acted shall not be called in question in any Court of law.

(b) Where the President dissolves Parliament otherwise than under
the proviso to section 57, the Prime Minister may, by motion, request the
Supreme Court to enquire into the decision.

(c) Upon the hearing of a motion under paragraph (b), the Supreme
Court shall determine whether or not the President has acted in accordance
with the advice of the Prime Minister and where the Supreme Court declares
that the President has not acted in accordance with such advice, the dissolu-
tion of the Parliament shall, subject to section 57 (2), have no effect.

(6) During any period in which the office of Leader of the Opposition is
vacant by reason that there is no such opposition party as is referred to in
section 73 (2) (a) and the President, acting in his own deliberate judgment, is
of the opinion that no member of the Assembly would be acceptable to the
leaders of the opposition parties for the purposes of section 73 (2) (b) or by
reason that there are no opposition parties for the purposes of that section,
the operation of any provision of this Constitution shall, to the extent that it
requires the President, the Prime Minister or the Public Service Commission
to consult the Leader of the Opposition, be suspended.

[S. 64 amended by Act 48 of 1991.]

65. President to be kept informed

The Prime Minister shall keep the President fully informed concerning the
general conduct of the Government of Mauritius and shall furnish the Presi-
dent with such information as he may request with respect to any particular
matter relating to the Government of Mauritius.

[S. 65 amended by Act 48 of 1991.]

66. Junior Ministers

(1) Subject to this section, the President, acting in accordance with the
advice of the Prime Minister, may appoint Junior Ministers from among the
members of the Assembly to assist Ministers in the performance of their
duties.

(2) The number of Junior Ministers shall not exceed 10.

(3) Where occasion arises for making appointments while the Assembly
is dissolved, a person who was a member of the Assembly immediately be-
fore the dissolution may be appointed as a Junior Minister.

(4) The office of a Junior Minister shall become vacant—

(a)  where the President, acting in accordance with the advice of the
Prime Minister, so directs;
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(b)  where the Prime Minister resigns from office within 3 days after
the passage by the Assembly of a resolution of no confidence in
the Government or is removed from office under section 60 (1)
or (2);

(c) upon the appointment of a person to the office of Prime
Minister;

(d) where the holder of the office ceases to be a member of the As-
sembly otherwise than by reason of a dissolution of Parliament; or

(e}  where at the first sitting of the Assembly after any election, the
holder of the office is not a member of the Assembly.

(5) Where for any period a Junior Minister is unable by reason of sec-
tion 36 (1) to perform his functions as a member of the Assembly, he shall
not during that period perform any of his functions as a Junior Minister.

[S. 66 amended by Act 3 of 1996.]

67. Oaths to be taken by Ministers and Junior Ministers

A Minister or a Junior Minister shall not enter upon the duties of his office
unless he has taken and subscribed the oath of allegiance and such oath for
the due execution of his office as is prescribed by the Third Schedule.

[S. 67 amended by Act 48 of 1991; Act 3 of 1996.]

68. Direction of Government departments

Where any Minister has been charged with responsibility for the administra-
tion of any department of Government, he shall exercise general direction and
control over that department and, subject to such direction and control, any
department in the charge of a Minister (including the office of the Prime Minis-
ter or any other Minister) shall be under the supervision of a Permanent Secre-
tary or of some other supervising officer whose office shall be a public office:

Provided that—

(a)  any such department may be under the joint supervision of 2 or
more supervising officers; and

(b) different parts of any such department may respectively be under
the supervision of different supervising officers.

69. Attorney-General

(1) There shall be an Attorney-General who shall be principal legal adviser
to the Government of Mauritius.

(2) The office of Attorney-General shall be the office of a Minister.

(3) No person shall be qualified to hold the office of Attorney-General
unless he is entitled to practise as a barrister in Mauritius, and no person
who is not a member of the Assembly shall be qualified to hold the office if
he is for any cause disqualified from membership of the Assembly:

Provided that a person may hold the office of Attorney-General not-
withstanding that he holds or is acting in a public office (not being the office
of Director of Public Prosecutions).
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(4) Where the person holding the office of Attorney-General is not a
member of the Assembly, he shall be entitled to take part in the proceedings
of the Assembly, and this Constitution and any other law shall apply to him
as if he were a member of the Assembly:

Provided that he shall not be entitled to vote in the Assembly.

(5) Where the person holding the office of Attorney-General is for any
reason unable to exercise the functions conferred upon him by or under any
law, those functions may be exercised by such other person, being a person
entitled to practise as a barrister in Mauritius (whether or not he is a member
of the Assembly), as the President, acting in accordance with the advice of
the Prime Minister, may direct.

[S. 69 amended by Act 48 of 1991.]

70. Secretary to Cabinet

(1) There shall be a Secretary to Cabinet whose office shall be a public
office.

(2) The Secretary to Cabinet shall be responsible, in accordance with
such instructions as may be given to him by the Prime Minister, for arranging
the business for, and keeping the minutes of, the Cabinet or any of its com-
mittees and for conveying the decisions of the Cabinet or any of its commit-
tees to the appropriate person or authority, and shall have such other func-
tions as the Prime Minister may direct.

71. Commissioner of Police

(1) There shall be a Commissioner of Police whose office shall be a public
office.

(2) The Police Force shall be under the command of the Commissioner of
Police.

(3) The Prime Minister, or such other Minister as may be authorised in
that behalf by the Prime Minister, may give to the Commissioner of Police
such general directions of policy with respect to the maintenance of public
safety and public order as he may consider necessary and the Commissioner
shall comply with such directions or cause them to be complied with.

(4) Nothing in this section shall be construed as precluding the assign-
ment to a Minister of responsibility under section 62 for the organisation,
maintenance and administration of the Police Force, but the Commissioner of
Police shall be responsible for determining the use and controlling the opera-
tions of the Force and, except as provided in subsection (3), the Commis-
sioner shall not, in the exercise of his responsibilities and powers with re-
spect to the use and operational control of the Force, be subject to the direc-
tion or control of any person or authority.
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72. Director of Public Prosecutions

(1) There shall be a Director of Public Prosecutions whose office shall be
a public office and who shall be appointed by the Judicial and Legal Service
Commission.

(2) No person shall be qualified to hold or act in the office of Director or
Public Prosecutions unless he is qualified for appointment as a Judge of the
Supreme Court.

(3) The Director of Public Prosecutions shall have power in any case in
which he considers it desirable so to do to—

(a) institute and undertake criminal proceedings before any Court of
law (not being a Court established by a disciplinary law);

(b)  take over and continue any such criminal proceedings that may
have been instituted by any other person or authority; and

(c) discontinue at any stage before judgment is delivered any such
criminal proceedings instituted or undertaken by himself or any
other person or authority.

(4) The powers of the Director of Public Prosecutions under subsec-
tion (3) may be exercised by him in person or through other persons acting in
accordance with his general or specific instructions.

(5) The powers conferred upon the Director of Public Prosecutions by
subsection (3) (b) and (c) shall be vested in him to the exclusion of any other
person or authority:

Provided that, where any other person or authority has instituted crimi-
nal proceedings, nothing in this subsection shall prevent the withdrawal of
those proceedings by or at the instance of that person or authority at any
stage before the person against whom the proceedings have been instituted
has been charged before the Court.

(8) In the exercise of the powers conferred upon him by this section, the
Director of Public Prosecutions shall not be subject to the direction or control
of any other person or authority.

(7) For the purposes of this section, any appeal from any determination
in any criminal proceedings before any Court, or any case stated or question
of law reserved for the purposes of any such proceedings to any other Court,
shall be deemed to be part of those proceedings:

Provided that the power conferred on the Director of Public Prosecu-
tions by subsection (3) (c) shall not be exercised in relation to any appeal by
a person convicted in any criminal proceedings or to any case stated or ques-
tion of law reserved except at the instance of such a person.

73. Leader of Opposition

(1) There shall be a Leader of the Opposition who shall be appointed by
the President.

[Issue 1] CON - b2



Revised Laws of Mauritius

(2) Where the President has occasion to appoint a Leader of the Opposi-
tion, he shall in his own deliberate judgment appoint—

(a) where there is one opposition party whose numerical strength in
the Assembly is greater than the strength of any other opposi-
tion party, the member of the Assembly who is the leader in the
Assembly of that party; or

(b) where there is no such party, the member of the Assembly
whose appointment would, in the judgment of the President, be
most acceptable to the leaders in the Assembly of the opposition
parties:

Provided that, where occasion arises for making an appointment while
Parliament is dissolved, a person who was a member of the Assembly imme-
diately before the dissolution may be appointed Leader of the Opposition.

(3) The office of the Leader of the Opposition shall become vacant—

(a) where, after any general election, he is informed by the Presi-
dent that the President is about to appoint another person as
Leader of the Opposition;

(b) where, under section 36 (1), he is required to cease to perform
his functions as a member of the Assembly;

(c) where he ceases to be a member of the Assembly otherwise
than by reason of a dissolution of Parliament;

(d) where, at the first sitting of the Assembly after any general elec-
tion, he is not a member of the Assembly; or

(e) where his appointment is revoked under subsection (4).

(4) Where the President, acting in his own deliberate judgment, considers
that a member of the Assembly, other than the Leader of the Opposition, has
become the leader in the Assembly of the opposition party having the great-
est numerical strength in the Assembly or, as the case may be, the Leader of
the Opposition is no longer acceptable as such to the leaders of the opposi-
tion parties in the Assembly, the President may revoke the appointment of
the Leader of the Opposition.

(5) For the purposes of this section, “opposition party” means a group of
members of the Assembly whose number includes a leader who commands
their support in opposition to the Government.

[S. 73 amended by Act 2 of 1982; Act 48 of 1991.]

73A. —

[S. 73A inserted by Act 31 of 2000; repealed by s. 2 of Act 33 of 2001 w.e.f.
24 December 2001.]

74. Constitution of offices

Subject to this Constitution and any other law, the President may consti-
tute offices for Mauritius, make appointments to any such office and termi-
nate any such appointment.

[S. 74 amended by Act 48 of 1991.]

CON - 53 [Issue 1]



The Constitution

75. Prerogative of mercy

(1) The President may—

(a) grant to any person convicted of any offence a pardon, either
free or subject to lawful conditions;

(b) grant to any person a respite, either indefinite or for a specified
period, of the execution of any punishment imposed on that per-
son for any offence;

(c) substitute a less severe form of punishment for any punishment
imposed on any person for any offence; or

(d) remit the whole or part of any punishment imposed on any per-
son for an offence or of any penalty or forfeiture otherwise due
to the State on account of any offence.

(2) There shall be a Commission on the Prerogative of Mercy (referred to
in this section as “the Commission”) consisting of a Chairperson and not less
than 2 other members appointed by the President, acting in his own deliber-
ate judgment.

(3) A member of the Commission shall vacate his seat on the
Commission—

(a) at the expiration of any term of appointment specified in the in-
strument of his appointment; or

(b) where his appointment is revoked by the President, acting in his
own deliberate judgment.

(4) (a) In the exercise of the powers conferred upon him by subsec-
tion (1), the President shall act in accordance with the advice of the
Commission.

(b) The President may request the Commission to reconsider any ad-
vice tendered by it and shall act in accordance with such advice as may be
tendered by the Commission after such reconsideration.

(5) The validity of the transaction of business by the Commission shall
not be affected by the fact that some person who was not entitled to do so
took part in the proceedings.

(6) Where any person has been sentenced to death (otherwise than by a
Court martial) for an offence, a report on the case by the Judge who pre-
sided at the trial (or, where a report cannot be obtained from that Judge, a
report on the case by the Chief Justice), together with such other informa-
tion derived from the record of the case or elsewhere as may be required by
or furnished to the Commission shall be taken into consideration at a meeting
of the Commission which shall then advise the President whether or not to
exercise his powers under subsection (1) in that case.

(7) This section shall not apply in relation to any conviction by a Court es-
tablished under the law of a country other than Mauritius that has jurisdiction
in Mauritius in pursuance of arrangements made between the Government
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of Mauritius and another Government or an international organisation relating
to the presence in Mauritius of members of the armed forces of that other
country or in relation to any punishment imposed in respect of any such
conviction or any penalty or forfeiture resulting from any such conviction.

[S. 75 amended by Act 48 of 1991; s. 5 of Act 28 of 2003 w.e.f. 15 September 2003.]

CHAPTER VIA - THE RODRIGUES REGIONAL ASSEMBLY

[Chapter VIA (sections 75A to 75E) inserted by s. 2 of Act 32 of 2001 w.e.f.
18 January 2002.]

75A. The Rodrigues Regional Assembly

(1) There shall be a Regional Assembly for Rodrigues to be known as
“the Rodrigues Regional Assembly”, in this Chapter referred to as “the Re-
gional Assembly”.

(2) The Regional Assembly shall consist of a Chairperson, who need not
be an elected member of the Regional Assembly, and such other members
elected and holding office on such terms and conditions as may be
prescribed.

[S. 75A inserted by s. 2 of Act 32 of 2001 w.e.f. 18 January 2002.]

75B. Powers of Regional Assembly

(1) Subject to this Constitution, the Regional Assembly —

(a) shall have such powers and functions as may be prescribed and,
in particular, the power to propose and adopt Bills in relation to
the matters for which it shall be responsible, which Bills, when
adopted by Parliament in such manner as may be prescribed,
shall be known as Regional Assembly Laws and shall be so des-
ignated in the Short Title;

(b)  may make regulations which shall be known as Regional Assem-
bly Regulations and shall be so designated in the Heading.

(2) Regional Assembly Laws and Regional Assembly Regulations shall
apply only to Rodrigues.
[S. 75B inserted by s. 2 of Act 32 of 2001 w.e.f. 18 January 2002.]

75C. Executive Council

(1) There shall be an Executive Council of the Regional Assembly com-
prising of the Chief Commissioner, the Deputy Chief Commissioner and such
number of Commissioners as may be prescribed.

(2) The Chief Commissioner, the Deputy Chief Commissioner and the
Commissioners shall be elected or appointed in such manner as may be
prescribed.

(3) The Chief Commissioner and the other Commissioners shall have
such powers and exercise such functions as may be prescribed.
[S. 75C inserted by s. 2 of Act 32 of 2001 w.e.f. 18 January 2002.]
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75D. Rodrigues Capital and Consolidated Funds

There is established —

(a) a Fund to be known as “the Rodrigues Capital Fund” which shall
consist of such funds as may be specified for the purposes of
development;

(b) a Fund to be known as the “Rodrigues Consolidated Fund”
which shall consist of —

(i) such monies as may every year be appropriated by the Na-
tional Assembly for the recurrent expenditure of the Re-
gional Assembly;

(i) such other recurrent revenue as the Regional Assembly
may lawfully collect.

[S. 75D inserted by s. 2 of Act 32 of 2001 w.e.f. 18 January 2002.]

75E. Alteration of certain written laws

Subject to the provisions of the Constitution, any law giving effect to this
Chapter and to any matters incidental thereto shall not be altered without the
concurrence of the Regional Assembly unless such alteration is supported at
the final voting in the National Assembly by the votes of not less than two
thirds of all the members.

[S. 75E inserted by s. 2 of Act 32 of 2001 w.e.f. 18 January 2002.]

CHAPTER VII - THE JUDICATURE

76. Supreme Court

(1) There shall be a Supreme Court for Mauritius which shall have unlim-
ited jurisdiction to hear and determine any civil or criminal proceedings under
any law other than a disciplinary law and such jurisdiction and powers as
may be conferred upon it by this Constitution or any other law.

(2) Subject to section 77, the Judges of the Supreme Court shall be the
Chief Justice, the Senior Puisne Judge and such number of Puisne Judges as
may be prescribed by Parliament:

Provided that the office of a Judge shall not be abolished while any
person is holding that office unless he consents to its abolition.

77. Appointment of Judges of Supreme Court

(1) The Chief Justice shall be appointed by the President, acting after
consultation with the Prime Minister.

(2) The Senior Puisne Judge shall be appointed by the President, acting
in accordance with the advice of the Chief Justice.

(3) The Puisne Judges shall be appointed by the President, acting in ac-
cordance with the advice of the Judicial and Legal Service Commission.
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(4) No person shall be qualified for appointment as a Judge of the Su-
preme Court unless he is, and has been for at least 5 years, a barrister enti-
tled to practise before the Supreme Court.

(5) Where the office of Chief Justice is vacant or the person holding that
office is for any reason unable to perform the functions of the office, those
functions shall be discharged by such one of the other Judges of the Su-
preme Court as may be designated in that behalf by the President acting in
accordance with the advice of the person holding the office of Chief Justice:

Provided that if the office of Chief Justice is vacant or if the person
holding that office is on leave of absence, pending retirement, or if the Presi-
dent, acting in his own deliberate judgment, considers that it is impracticable
to obtain the advice of that person owing to that person’s absence or illness,
the President shall act after consultation with the Prime Minister.

(6) Where the office of Senior Puisne Judge is vacant or the person hold-
ing that office is acting as Chief Justice or is for any reason unable to per-
form the functions of the office, such one of the Judges of the Supreme
Court as the President, acting in accordance with the advice of the Chief
Justice, may appoint shall act in the office of Senior Puisne Judge.

(7) Where the office of any Puisne Judge is vacant or where a person
holding the office of Puisne Judge is acting as Chief Justice or as Senior
Puisne Judge or is for any reason unable to perform the functions of his of-
fice or where the Prime Minister, having been informed by the Chief Justice
that the state of business in the Supreme Court requires that the number of
Judges should be temporarily increased and having consulted with the Chief
Justice, request the President to appoint an additional Judge, the President,
acting in accordance with the advice of the Judicial and Legal Service Com-
mission, may appoint a person qualified for appointment as a Judge of the
Supreme Court to act as a Puisne Judge of that Court:

Provided that a person may act as a Puisne Judge notwithstanding that
he has attained the age prescribed for the purposes of section 78 (1).

(8) Any person appointed under this section to act as a Puisne Judge
shall, unless he is removed from office under section 78, continue to act for
the period of his appointment or, if no such period is specified, until his ap-
pointment is revoked by the President, acting in accordance with the advice
of the Chief Justice:

Provided that a person whose appointment to act as a Puisne Judge
has expired or has been revoked may, with the permission of the President,
acting in accordance with the advice of the Chief Justice, continue to act as
such for such a period as may be necessary to enable him to deliver judg-
ment or to do any other thing in relation to proceedings that were com-
menced before him previously thereto.

[S. 77 amended by Act 48 of 1991.]
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78. Tenure of office of Judges of Supreme Court

(1) Subject to this section, a person holding the office of a Judge of the
Supreme Court shall vacate that office on attaining the retiring age:

Provided that he may, with the permission of the President, acting in
his own deliberate judgment, in the case of the Chief justice or in any other
case, in accordance with the advice of the Chief Justice, continue in office
for such period as may be necessary to enable him to deliver judgment or to
do any other thing in relation to proceedings that were commenced before
him before he attained that age.

(2) A Judge of the Supreme Court may be removed from office only for
inability to perform the functions of his office (whether arising from infirmity
of body or mind or from any other cause) or for misbehaviour, and shall not
be so removed except in accordance with subsection (3).

(3) A Judge of the Supreme Court shall be removed from office by the
President where the question of removing him from office has, pursuant to
subsection (4), been referred to the Judicial Committee and the Judicial
Committee has advised that the Judge ought to be removed from office for
inability or misbehaviour.

(4) Where the Chief Justice or, in relation to the removal of the person
holding the office of Chief Justice, the President considers that the question
of removing a Judge of the Supreme Court from office for inability or misbe-
haviour ought to be investigated—

(a) the President shall appoint a tribunal, which shall consist of a
Chairperson and not less than 2 other members, selected by the
President from among persons who hold or have held office as a
Judge of a Court having unlimited jurisdiction in civil and criminal
matters in some part of the Commonwealth or a Court having ju-
risdiction in appeals from any such Court;

(b)  the tribunal shall enquire into the matter and report on the facts
to the President and recommend to the President whether the
question of removing the Judge from office should be referred to
the Judicial Committee; and

(c) where the tribunal so recommends, the President shall refer the
question accordingly.

(5) Where the question of removing a Judge of the Supreme Court from
office has been referred to a tribunal under subsection (4), the President may
suspend the Judge from performing the functions of his office; and any such
suspension may at any time be revoked by the President and shall in any
case cease to have effect—

(a) where the tribunal recommends to the President that he should
not refer the question of removing the Judge from office to the
Judicial Committee; or
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(b)  where the Judicial Committee advises that the Judge ought not
to be removed from office.

(6) The functions of the President under this section shall be exercised by
him in his own deliberate judgment.

(7) The retiring age for the purposes of subsection (1) shall be the age of
62 years or such other age as may be prescribed by Parliament:

Provided that a provision of any Act of Parliament, to the extent that it
alters the age at which Judges of the Supreme Court shall vacate their of-
fices, shall not have effect in relation to a Judge after his appointment unless
he consents to its having effect.

[S. 78 amended by Act 48 of 1991.]

79. Oaths to be taken by Judges

A Judge of the Supreme Court shall not enter upon the duties of his office
unless he has taken and subscribed the oath of allegiance and such oath for
the due execution of his office as is prescribed by the Third Schedule.

80. Courts of Appeal

(1) There shall be a Court of Civil Appeal and a Court of Criminal Appeal
for Mauritius, each of which shall be a division of the Supreme Court.

(2) The Court of Civil Appeal shall have such jurisdiction and powers to
hear and determine appeals in civil matters and the Court of Criminal Appeal
shall have such jurisdiction and powers to hear and determine appeals in
criminal matters as may be conferred upon them respectively by this Consti-
tution or any other law.

(3) The Judges of the Court of Civil Appeal and the Court of Criminal
Appeal shall be the Judges for the time being of the Supreme Court.

81. Appeals to Judicial Committee

(1) An appeal shall lie from decisions of the Court of Appeal or the Su-
preme Court to the Judicial Committee as of right in the following cases—

(a) final decisions, in any civil or criminal proceedings, on questions
as to the interpretation of this Constitution;

(b) where the matter in dispute on the appeal to the Judicial Com-
mittee is of the value of 10,000 rupees or upwards or where the
appeal involves, directly or indirectly, a claim to or a question re-
specting property or a right of the value of 10,000 rupees or
upwards, final decisions in any civil proceedings;

(c) final decisions in proceedings under section 17; and
(d) in such other cases as may be prescribed by Parliament:

Provided that no such appeal shall lie from decisions of the Supreme
Court in any case in which an appeal lies as of right from the Supreme Court
to the Court of Appeal.
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(2) An appeal shall lie from decisions of the Court of Appeal or of the
Supreme Court to the Judicial Committee with the leave of the Court in the
following cases—

(a) where in the opinion of the Court the question involved in the
appeal is one that, by reason of its great general or public impor-
tance or otherwise, ought to be submitted to the Judicial Com-
mittee, final decisions in any civil proceedings; and

(b) in such other cases as may be prescribed by Parliament:

Provided that no such appeal shall lie from decisions of the Supreme
Court in any case in which an appeal lies to the Court of Appeal, either as of
right or by the leave of the Court of Appeal.

(3) Subsections (1) and (2) shall be subject to section 37 (6) and para-
graphs 2 (5), 3 (2) and 4 (4) of the First Schedule.

(4) In this section, the references to final decisions of a Court do not in-
clude any determination of a Court that any application made to it is merely
frivolous or vexatious.

(5) Nothing in this section shall affect any right of the Judicial Committee
to grant special leave to appeal from the decision of any Court in any civil or
criminal matter.

[S. 81 amended by Act 48 of 1991.]

82. Supreme Court and subordinate Courts

(1) The Supreme Court shall have jurisdiction to supervise any civil or
criminal proceedings before any subordinate Court and may make such or-
ders, issue such writs and give such directions as it may consider appropri-
ate for the purpose of ensuring that justice is duly administered by any such
Court.

(2) An appeal shall lie to the Supreme Court from decisions of subordi-
nate Courts in the following cases—

(a) as of right from any final decision in any civil proceedings;

(b) as of right from any final decision in criminal proceedings
whereby any person is adjudged to pay a fine of or exceeding
such amount as may be prescribed or to be imprisoned with or
without the option of a fine;

(c) by way of case stated, from any final decision in criminal pro-
ceedings on the ground that it is erroneous in point of law or in
excess of jurisdiction; and

(d) in such other cases as may be prescribed:

Provided that an appeal shall not lie to the Supreme Court from the de-
cision given by a subordinate Court in any case where, under any law —

(i) an appeal lies as of right from that decision to the Court of
Appeal;
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(ii) an appeal lies from that decision to the Court of Appeal with the
leave of the Court that gave the decision or of some other Court
and that leave has not been withheld;

(iii) an appeal lies as of right from that decision to another subordi-
nate Court; or

(iv) an appeal lies from that decision to another subordinate Court
with the leave of the Court that gave the decision or of some
other Court and that leave has not been withheld.

83. Original jurisdiction of Supreme Court in constitutional questions

(1) Subject to sections 41 (5), 64 (5) and 101 (1), where any person al-
leges that any provision of this Constitution (other than Chapter IlI) has been
contravened and that his interests are being or are likely to be affected by
such contravention, then, without prejudice to any other action with respect
to the same matter which is lawfully available, that person may apply to the
Supreme Court for a declaration and for relief under this section.

(2) The Supreme Court shall have jurisdiction, in any application made by
any person in pursuance of subsection (1) or in any other proceedings law-
fully brought before the Court, to determine whether any provision of this
Constitution (other than Chapter Il) has been contravened and to make a
declaration accordingly:

Provided that the Supreme Court shall not make a declaration in pursu-
ance of the jurisdiction conferred by this subsection unless it is satisfied that
the interests of the person by whom the application under subsection (1) is
made or, in the case of other proceedings before the Court, a party to these
proceedings, are being or are likely to be affected.

(3) Where the Supreme Court makes a declaration in pursuance of sub-
section (2) that any provision of the Constitution has been contravened and
the person by whom the application under subsection (1) was made or, in
the case of other proceedings before the Court, the party in those proceed-
ings in respect of whom declaration is made, seeks relief, the Supreme Court
may grant to that person such remedy, being a remedy available against any
person in any proceedings in the Supreme Court under any law for the time
being in force in Mauritius, as the Court considers appropriate.

(4) The Chief Justice may make rules with respect to the practice and
procedure of the Supreme Court in relation to the jurisdiction and powers
conferred on it by this section (including rules with respect to the time within
which applications shall be made under subsection (1)).

(5) Nothing in this section shall confer jurisdiction on the Supreme Court
to hear or determine any such question as is referred to in section 37 or
paragraph 2 (5), 3 (2) or 4 (4) of the First Schedule otherwise than upon an
application made in accordance with that section or that paragraph, as the
case may be.

[S. 83 amended by Act 48 of 1991.]
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84. Reference of constitutional questions to Supreme Court

(1) Where any question as to the interpretation of this Constitution arises
in any Court of law established for Mauritius (other than the Court of Appeal,
the Supreme Court or a court martial) and the Court is of opinion that the
question involves a substantial question of law, the Court shall refer the
question to the Supreme Court.

(2) Where any question is referred to the Supreme Court in pursuance of
this section, the Supreme Court shall give its decision upon the question and
the Court in which the question arose shall dispose of the case in accor-
dance with that decision or, where the decision is the subject of an appeal to
the Court of Appeal or the Judicial Committee, in accordance with the deci-
sion of the Court of Appeal or, as the case may be, of the Judicial Committee.

[S. 84 amended by Act 48 of 1991.]

CHAPTER VIl - SERVICE COMMISSIONS AND THE PUBLIC SERVICE

85. Judicial and Legal Service Commission

(1) There shall be a Judicial and Legal Service Commission which shall
consist of the Chief Justice, who shall be Chairperson, and the following
members —

(a)  the Senior Puisne Judge;
(b)  the Chairperson of the Public Service Commission; and

(c) one other member (in this section referred to as “the appointed
member”) appointed by the President, acting in accordance with
the advice of the Chief Justice.

(2) The appointed member shall be a person who is or has been a Judge
of a Court having unlimited jurisdiction in civil or criminal matters in some
part of the Commonwealth or a Court having jurisdiction in appeals from any
such Court.

(3) Where the office of the appointed member is vacant or the appointed
member is for any reason unable to perform the functions of his office, the
President, acting in accordance with the advice of the Chief Justice, may
appoint a person qualified for appointment as such a member to act as a
member of the Commission and any person so appointed shall continue to
act until his appointment is revoked by the President, acting in accordance
with the advice of the Chief Justice.

[S. 85 amended by Act 48 of 1991.]

86. Appointment of judicial and legal officers

(1) Power to appoint persons to hold or act in offices to which this section
applies (including power to confirm appointments), to exercise disciplinary
control over persons holding or acting in such offices and to remove such per-
sons from office shall vest in the Judicial and Legal Service Commission.
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(2) The offices to which this section applies are the offices specified in
the Second Schedule and such other offices as may be prescribed:

Provided that—

(a) where the name of any such office is changed, or any such of-
fice is abolished, this section and that Schedule shall have effect
accordingly;

(b)  this section shall also apply to such other offices, being offices
that in the opinion of the Judicial and Legal Service Commission
are offices similar to those specified in the Second Schedule, as
may be prescribed by the Commission, acting with the concur-
rence of the Prime Minister.

87. Appointments of principal representatives of Mauritius abroad

The power to appoint persons to hold the offices of Ambassador, High
Commissioner or other principal representative of Mauritius in any other
country or accredited to any international organisation and to remove such
persons from office shall vest in the President, acting in accordance with the
advice of the Prime Minister:

Provided that, before advising the President to appoint to any such of-
fice a person who holds or is acting in some other public office, the Prime
Minister shall consult the Public Service Commission.

[S. 87 amended by Act 48 of 1991.]

88. Public Service Commission

(1) There shall be a Public Service Commission, which shall consist of a
Chairperson, 2 Deputy Chairpersons and 4 other Commissioners appointed
by the President.

(2) No person shall be qualified for appointment as a Commissioner of
the Public Service Commission if he is a member of, or a candidate for elec-
tion to, the Assembly or any local authority, a public officer or a local gov-
ernment officer.

(3) Where the office of Chairperson of the Public Service Commission is
vacant or the Chairperson is for any reason unable to perform the functions
of his office, those functions shall be performed by such one of the Deputy
Chairpersons or Commissioners of the Commission as the President may
appoint.

(4) Where at any time there are less than 3 Commissioners of the Public
Service Commission besides the Chairperson or where any such Commis-
sioner is acting as Chairperson or is for any reason unable to perform the
functions of his office, the President may appoint a person qualified for ap-
pointment as a Commissioner of the Commission to act as a Commissioner,
and any person so appointed shall continue to act until his appointment is
revoked by the President.
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(5) The functions of the President under this section shall be exercised by
him after consultation with the Prime Minister and the Leader of the
Opposition.

[S. 88 amended by Act 48 of 1991; Act 5 of 1997.]

89. Appointment of public officers

(1) Subject to this Constitution, power to appoint persons to hold or act
in any offices in the public service (including power to confirm appoint-
ments), to exercise disciplinary control over persons holding or acting such
offices and to remove such persons from office shall vest in the Public Ser-
vice Commission.

(2) (a) The Public Service Commission may, subject to such conditions
as it thinks fit, delegate any of its powers under this section by directions in
writing to any Commissioner of the Commission or to any public officer.

(b) The Public Service Commission may, subject to such conditions
as it may prescribe, delegate, by directions in writing, its powers under this
section to enquire and report to it—

(i) in the case of any professional misconduct or negligence com-
mitted by a public officer in the performance of his duties, to
any appropriate statutory disciplinary body;

(ii) in the case of a public officer who has been seconded for duty
or transferred to a body corporate established by law for public
purposes, to that body corporate.

(3) This section shall not apply —
(a)  to the office of Chief Justice or Senior Puisne Judge;

(b) except for the purpose of making appointments thereto or to act
therein, to the office of Director of Audit;

(c) to the office of Ombudsman;

(d)  to any office, appointments to which are within the functions of
the Judicial and Legal Service Commission or the Disciplined
Forces Service Commission;

(e) to any office to which section 87 applies;
(f) to any ecclesiastical office;

(@ -

(h)  to any office of a temporary nature, the duties attaching to
which are mainly advisory and which is to be filled by a person
serving under a contract on non-pensionable terms.

(4) Before any appointment is made to the office of Secretary to the
Cabinet, of Financial Secretary, of a Permanent Secretary or of any other
supervising officer within the meaning of section 68, the Public Service
Commission shall consult the Prime Minister and no appointment to the of-
fice of Secretary to the Cabinet, of Financial Secretary or of a Permanent
Secretary shall be made unless the Prime Minister concurs in it.
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(5) Notwithstanding subsections (1) to (4), the power to transfer any
person holding any such office as is mentioned in subsection (4) to any other
such office, being an office carrying the same emoluments, shall vest in the
President, acting in accordance with the advice of the Prime Minister.

(6) Before the Public Service Commission appoints to or to act in any
public office any person holding or acting in any office the power to make
appointments to which is vested in the Judicial and Legal Service Commis-
sion or the Disciplined Forces Service Commission, the Public Service Com-
mission shall consult that Commission.

(7) Before making any appointment to any office on the staff of the Om-
budsman, the Public Service Commission shall consult the Ombudsman.

(8) The Public Service Commission shall not exercise any of its powers in
relation to any office on the personal staff of the President, or in relation to
any person holding or acting in any such office, without the concurrence of
the President, acting in his own deliberate judgment.

(9) References in this section to the office of Financial Secretary or of
a Permanent Secretary are references to that office as established on
11 March 1968 and include references to any similar office established after
that date that carries the same or higher emoluments.

[S. 89 amended by Act 19 of 1990; Act 48 of 1991; Act 5 of 1997; Act 31 of 2000; s. 3 of
Act 33 of 2001 w.e.f. 24 December 2001.]

90. Disciplined Forces Service Commission

(1) There shall be for Mauritius a Disciplined Forces Service Commission
which shall consist of the Chairperson of the Public Service Commission as
Chairperson and 4 Commissioners who shall be appointed by the President.

(2) No person shall be qualified for appointment as a Commissioner of
the Disciplined Forces Service Commission where he is a member of or a
candidate for election to, the Assembly or any local authority, a public officer
or a local government officer.

(3) Where at any time there are less than 2 Commissioners of the Disci-
plined Forces Service Commission besides the Chairperson or where any
such Commissioner is for any reason unable to perform the functions of his
office, the President may appoint a person who is qualified for appointment
as a Commissioner of the Commission to act as a Commissioner, and any
person so appointed shall continue to act until his appointment to act is re-
voked by the President.

(4) The functions of the President under this section shall be exercised by
him after consultation with the Prime Minister and the Leader of the Opposi-
tion.

[S. 90 amended by Act 48 of 1991; Act b of 1997.]
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91. Appointment in Disciplined Forces

(1) Subject to section 93, power to appoint persons to hold or act in any
office in the disciplined forces (including power to confirm appointments), to
exercise disciplinary control over persons holding or acting in such offices
and to remove such persons from office shall vest in the Disciplined Forces
Service Commission:

Provided that appointments to the office of Commissioner of Police
shall be made after consultation with the Prime Minister.

(2) The Disciplined Forces Service Commission may, subject to such
conditions as it thinks fit, by directions in writing delegate any of its powers
of discipline or removal from office to the Commissioner of Police or to any
other officer of the Disciplined Forces, but no person shall be removed from
office except with the confirmation of the Commission.

[S. 88 amended by Act 5 of 1997.]

91A. Public Bodies Appeal Tribunal

(1) There shall be a Public Bodies Appeal Tribunal which shall, notwith-
standing section 119 but subject to subsection (3), have jurisdiction to hear
and determine appeals made by public officers against such final decisions of
such Commission established under this Constitution, as may be prescribed,
or of any Commissioner or other person exercising powers delegated by that
Commission.

(2) The Public Bodies Appeal Tribunal may also hear and determine ap-
peals made against final decisions of such other public bodies as may be
prescribed.

(3) No appeal shall lie to the Public Bodies Appeal Tribunal from any de-
cision taken by a Commission prescribed under subsection (1) or by a public
body prescribed under subsection (2), where the decision has been taken
after consultation with, or with the concurrence of, or on the advice of, the
Prime Minister.

(4) The Public Bodies Appeal Tribunal shall consist of —

(a) a Chairperson who is a barrister of not less than 10 years’
standing;

(b) 2 other members who hold such qualifications as may be pre-
scribed.

(5) (a) The members of the Public Bodies Appeal Tribunal shall be ap-
pointed by the President after consultation with the Prime Minister and the
Leader of the Opposition.

(b) Where any of the 3 members of the Public Bodies Appeal Tribu-
nal is unable to take part in the proceedings of the Tribunal on account of a
direct interest in any appeal before the Tribunal, or of any other reason, an-
other member shall be appointed, on an ad hoc basis, in the manner provided
for under paragraph (a), to replace that member in the appeal.
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(6) No person shall be appointed under subsection (5) where—
(a) he is a member of the Assembly or a local authority;

(b) he is an office bearer of a political party or other political
organisation;

(c) at any time during the 10 years preceding such proposed
appointment, he was engaged in politics;

(d)  he is a public officer, a local government officer or an employee
of a statutory body; or

(e) he is a person who receives, or is entitled to receive, fees or
allowances specified in section 112 (3).

(7) A member of the Public Bodies Appeal Tribunal shall cease to hold
office as such where any circumstances arise that, if he did not hold that
office, would cause him to be disqualified for appointment.

(8) Where an appointment lapses or is terminated under subsection (7),
no compensation shall become payable to the holder for loss of office by
reason of the lapse or termination of his appointment.

(9) Notwithstanding any other provision of the Constitution—

(a) proceedings before the Public Bodies Appeal Tribunal shall not
be held in public, except where the Tribunal decides otherwise
with the agreement of the parties to an appeal;

(b)  the Public Bodies Appeal Tribunal shall not be bound to
communicate to any other person the contents of any report,
document or other material produced by any Commission or
public body and, except where necessary for the purpose of
making its decision, the Tribunal shall make no reference to the
contents thereof in its decision.

(10) A member of the Public Bodies Appeal Tribunal shall hold office for
such term and on such conditions as may be determined by the President.

(11) A member of the Public Bodies Appeal Tribunal may be removed from
office only for inability to discharge the functions of his office whether arising
from infirmity of body or mind, or any other cause, or for misbehaviour and
shall not be removed except in accordance with subsections (12) to (14).

(12) A member of the Public Bodies Appeal Tribunal shall be removed
from office by the President where the question of his removal from that
office has been referred to a tribunal appointed under subsection (13) and the
tribunal has recommended to the President that he ought to be removed from
office for inability to discharge the functions of his office or for misbehaviour.

(13) Where the President, acting in his own deliberate judgment,
considers that the question of removing a member of the Public Bodies
Appeal Tribunal ought to be investigated —

(a) the President, acting in his own deliberate judgment, shall
appoint a tribunal which shall consist of a Chairperson and not
less
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than 2 other members, being persons who hold or have held
office as a Judge of a Court having unlimited jurisdiction in civil
and criminal matters in some part of the Commonwealth or of a
Court having jurisdiction in appeals from such a Court; and

(b)  that tribunal shall enquire into the matter and report on the facts
to the President and recommend to the President whether the
member of the Public Bodies Appeal Tribunal ought to be
removed under this section.

(14) Where the question of removing a member has been referred to a
tribunal under subsection (13), the President, acting in his own deliberate
judgment, may suspend the member from performing the functions of his
office and any such suspension may at any time be revoked by the
President, acting in his own deliberate judgment, and shall in any case cease
to have effect where the tribunal recommends to the President that the
member should not be removed.

(15) The offices of the staff of the Public Bodies Appeal Tribunal shall be
public offices.

(16) There shall be such provision as may be prescribed for such
supplementary or ancillary matters as may appear necessary or expedient in
consequence of any of the provisions of this section.

[S. 91A inserted by s. 2 of Act 9 of 2008 w.e.f. 1 June 2009.]

92. Tenure of office of members of Commissions and Ombudsman

(1) Notwithstanding any provision to the contrary in this Constitution but
subject to this section, a person holding an office to which this section
applies (referred to in this section as a “Commissioner”)—

(a)  subject to paragraph (b), shall vacate his office—

(i) at the expiration of 3 years from the date of his
appointment; or

(ii)  where any circumstances arise that, if he did not hold that
office, would cause him to be disqualified for appointment;

(b)  except in the case of the appointed member of the Judicial and
Legal Service Commission, may be required to vacate his office
at any time after a general election held after the appointment.

(TA) Where an appointment is terminated under subsection (1) (b), no
compensation shall be payable to the holder for loss of office by reason of
the termination of his appointment, other than such compensation as may be
prescribed under the Employment Rights Act and he shall not be entitled to
any other damages or compensation under any other law whatsoever.

(2) A Commissioner may be removed from office only for inability to
discharge the functions of his office (whether arising from infirmity of body
or mind or any other cause) or for misbehaviour and shall not be so removed
except in accordance with this section.
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(3) A Commissioner shall be removed from office by the President where
the question of his removal from that office has been referred to a tribunal
appointed under subsection (4) and the tribunal has recommended to the

President that he ought to be removed from office for inability